THE BANKING LAW JOURNAL 


DEVOTED THE LAW BANKING AND 
NEGOTIABLE PAPER 


JOHN EDSON BRADY, EDITOR 


Vou. OCTOBER, 1923 No. 


POLICY BURGLARY INSURANCE DOES NOT COVER 
CONTENTS SAFE DEPOSIT BOX 


When policy burglary insurance, issued bank, provides 
that the insurance company shall not liable for the loss of. money 
securities, which not belong the bank with reference 
which the bank keeps books account, the bank cannot collect 
from the insurance company the value the contents safe deposit 
boxes stolen burglars. 

The bank may liable the persons whom the safe deposit 
boxes were rented and who owned the stolen property, but cannot 
compel the insurance company make good the loss. 

This was decided the Court Appeals Maryland recent 
decision, First National Bank St. Mary’s Leonardtown Mary- 
land Casualty Company. The decision given full among the legal 
decisions this issue. 

appeared that the defendant insurance company issued the 
plaintiff bank two policies burglary insurance, one for $40,000 and 
the other for $20,000. The policies were the form known ‘‘The 
American Bankers Association standard form bank burglary and 
robbery which was devised and drafted the American 
Bankers Association, which association the bank was member. 

While the policies were burglars forcibly entered the bank 
and broke open its vault. After unsuccessfully undertaking enter 
the burglar-proof safe therein, they broke open the boxes that were 
the vault, outside the safe, and made off with the contents. The 
persons, whom the boxes had been rented, submitted affidavits in- 
dicating that, result the burglary, they had lost securities, 
other than registered bonds, amounting the aggregate more than 
$11,000. 

was conceded that the bank was liable the renters the 
boxes for the losses sustained them and that such losses had been 
paid and satisfied the bank. 

the terms the policy, the insurance company agreed in- 
demnify the bank ‘‘for all loss money and withir 
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any vault which insurance under this policy applies caused 
the felonious abstraction the same any person persons 
after entry into the safe vault while duly closed 
and locked, located the banking room described the schedules.’’ 

The policy contained certain provisions designated ‘‘Special Agree- 
One these special agreements read follows: 


The company shall not liable: (a) For loss money 
and securities, unless they belong the assured, are held 
assured trust collateral for indebtedness assured, are 
held assured any other capacity respects which assured would 
liable the owner for their loss. the books and 
accounts the assured are not kept that the loss may 
determined therefrom the 


This provision, will noted, absolved the insurance company 
from liability for the loss money and securities not belonging 
the bank. also absolved the insurance company from liability for 
the loss property, with reference which the bank did not keep 
books and that the loss may accurately determined 
therefrom.’’ The court held that, under the provisions the 
the insurance company was not liable for the value the stolen 
property. reaching its conclusion, the court wrote follows: 


expressly admitted that books whatever were kept the 
insured, fact any one, which the loss resulting from the 
felonious abstraction the contents the boxes may determined, 
and think that may safely stated that was known both 
the insurer and the insured, the time the issuance the 
that books are not kept banks respect boxes rented de- 
positors, who alone have access them, which the contents the 
boxes may loss ascertained. The provision, think, 
was inserted the policy for the very purpose excluding there- 
from the contents such boxes and like property, connection with 
which books are kept from which case loss the amount 
thereof may accurately ascertained. 

was the intention the parties that the contents the 
boxes should not covered the policy further shown the 
provisions therein that, loss, the insured was render under 
oath detailed statement the property ‘on account the loss 
which made’ and, requested, facilitate the adjustment 
the claim for loss, producing any and all books, papers and 
vouchers bearing any way upon the claim made. 

was should have been known both parties, have said, 
that books are kept banks such and because this 
they, under oath, could not have rendered detailed statement the 
contents the boxes, account the loss damage which claim 
made, and books are kept, none could produced required 
the policy facilitate the adjustment the claim. The law, 
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have said, presumes that ‘the parties understand the contract they 
make.’ does not seem reasonable that they intended include 
within the provisions the policy property respect which was 
impossible, known the parties, for the assured that which 
under the policy was required order recover thereunder. 

may also said that difficult conceive that indem- 
nity insurance company, interested its own welfare and reasonably 
thoughtful the risks assumed it, would insure policy 
this character, issued the bank the contents rented safe deposit 
boxes, which not only the insurer but the insured has knowledge 
and can obtain none, except through the holders the boxes,who alone 
have access them, and upon whose truthfulness and honesty both the 
insurer and the insured must entirely depend therefor, time when 
they are strongly tempted exaggerate the amount loss, knowing 
they alone have knowledge the contents the boxes and are 
position where they cannot 


decision this character brings out the importance, purchasers 
insurance, knowing just what losses are covered their policies. 
Apparently the way find out read the provisions the policy, 
particularly the ones, carefully. And the time 
would seem before, rather than after, loss has oceurred. 


BANK HELD NOT LIABLE PAYING RAISED CHECKS 


bank which pays check, drawn depositor, which has been 
raised, liable its depositor for the loss sustained. 

But the depositor has been negligent failing examine the 
statements furnished him the bank, when such examination 
would have disclosed the fraudulent check, then the responsibility 
shifts from the bank the depositor. 

This latter rule assumes, however, that the bank has been free from 
negligence. the bank was negligent paying the check the 
first place, then remains liable, notwithstanding the depositor’s 
failure examine the statements furnished him the bank. 

decision involving question what constitutes negligence 
Co. Citizens National Bank Los Angeles, recently decided the 
Supreme Court California, 216 Rep. 1012. 

The plaintiff, the Glassell Development Co., and five other corpora- 
tions maintained joint office the city Los Angeles under the 
management Roberts. Charles Smith, who was charge 
this joint office, had complete control the auditing 
keeping for all these companies. their banking transactions the 
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companies used common voucher form check upon which 
appeared the names all six them. 

Between January 18, 1917, and July 23, 1918, the plaintiff company 
issued eight checks, drawn the Citizens’ National Bank Los 
Angeles, for the purpose adjusting its account with two the 
other companies. The checks were signed Roberts, president, 
and Glassell, and the attached voucher was initialed 
Smith, under whose direction the checks were prepared. 

Smith was the sole custodian cash taken the various 
companies. Some this cash misappropriated. order cover 
the shortage thus created, raised the checks issued the plaintiff. 
When the checks were presented for collection the amounts thereof were 
debited the plaintiff’s account the drawee bank and credited 
the accounts the payees. this manner the payees were repaid the 
amount their funds which had been misappropriated Smith. 

The account was balanced monthly, and its passbook 
and canceled checks, the raised checks, were returned the 
plaintiff monthly, together with the bank’s statement showing 
itemized list deposits and withdrawals. Printed the top each 
statement was this request: 


will considered correct.’’ 


The plaintiff failed examine its checks, passbooks, and 
bank statements, compare them with its records. Consequently, 
the fraudulent alterations were not discovered until October 27, 1918. 
Subsequently, the plaintiff demanded the bank the return the 
entire amount Smith’s embezzlement. Upon refusal the bank 
make such payment action was brought against recover $10,- 
495.85, the amount paid out the raised checks. 

The plaintiff admitted that had been negligent failing 
examine the bank’s monthly statements. argued, nevertheless, that 
the defendant was not position take advantage this 
for the reason that was itself negligent paying the 
checks. This argument was based the fact that inspection 
the raised checks readily disclosed that the figures designating the 
amount each check'had been altered. Regarding this point, the 
court 


given act course conduct negligent, has often 
been said the courts, depends upon the the par- 
ticular case; and the degree care exercised bank the 
presented for its consideration. the case bar will noted 
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that each the checks bore the genuine signature the drawer; each 
was voucher form check upon which appeared the names the 
several corporations managed Roberts, including both the drawer 
and payee the check; the respective corporations were managed 
the same individual, had common office, and their accounts were 
kept the same person, and three them carried their bank accounts 
with the defendant, who knew the interlocking management these 
depositors. The purpose each cheek was stated its face, and 
every instance that purpose was adjustment accounts between the 
drawer and payee the check. The checks, with the exception one 
them, the first, when presented merely entailed the debiting the 
account one these related corporations and the crediting that 
another them; none them required the delivery money 
any individual. 

the raising check usually done and for the benefit 
the payee thereof, who, case succeeds cashing it, resorts 
flight, rendering the recovery the money the bank the drawer 
the check extremely unlikely. That corporation should present 
for passage its credit the check allied corporation after had 
been fraudulently raised quite unusual and the 
benefit derived doing not easily of. Under the 
which the checks were drawn and presented there 
was little, anything, the fact the alteration the amount called 
for suggest the paying teller the bank the presence fraud, 
especially view the fact that checks the plaintiff bearing 
similar alterations upon their face, the validity which was not 
disputed, were not infrequently drawn upon the defendant and 
honored 


The court held that the plaintiff’s negligence failing examine 
the bank’s monthly statements and report errors therein precluded 
from recovering any the checks with the possible exception 
the first, the payment which the plaintiff’s negligence way 
contributed. recovery the amount the first check was also 
denied the plaintiff the authority subdivision section 340 
the Code Civil Procedure, which provides that action ‘‘by 
depositor against bank for the payment forged raised 
barred after the lapse one year after the canceled voucher 
returned the depositor. 

The court stated the rules governing the case follows: 


settled law that bank receiving ordinary deposits be- 
comes the debtor the depositor, and its implied contract with him 
discharge this indebtedness honoring such checks may 
draw upon it, and the bank not entitled debit his account with 
payments not made his order direction. between the bank 
and its depositors the payment forged altered checks 
made its peril and cannot charged against the depositor’s account 
unless some negligent act conduct his has contributed induce 
such bank itself being free from negligence, unless 
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his subsequent conduct relation the matter upon equitable 
principles estopped deny the such payments. Otis 
Elevator Co. First Nat. Bank, 163 Cal. 31, 124 704, 
(N. 529; Cal. Jur. 215, 216, 103, 104; 683. 

the weight authority, and perhaps reason, supports the 
view that when depositor’s passbook has been written and returned 
him with canceled checks which have been charged his account, 
his duty examine such checks within reasonable time, and 
they disclose forgeries alterations report them the bank, failing 
which cannot, his failure results detriment the bank, 
dispute the correctness payments thereafter made similar 
checks. Corp. Jur. 687; Cal. Vegetable Union Crocker Nat. Bank, 
Cal. App. 743, 174 Pac. 920; Morgan Mortgage Trust Co., 
208 218, 101 871, 1915D, 741, Ann. Cas. 1914D, 
462. 

rule, however, assumes that the bank itself has not been 
guilty negligence making the payment, for when the exercise 
proper care could have discovered the alteration forgery, 
must bear the loss notwithstanding that the depositor failed his duty 
examine the 


COMMISSIONS EXECUTORS, ADMINISTRATORS, GUARD- 
IANS AND TESTAMENTARY TRUSTEES NEW YORK 


The New York Legislature, during the session 1923, amended 
285 the Surrogate’s Court Act New York, materially 
the rates commissions allowed and other representatives 
estates. The amendment provided that should take effect 
September 1923. 

question has arisen the rate commissions which should 
allowed where accounting proceeding was begun prior September 
1923, and the decree settling the account signed after that date. 

decision, recently made the Surrogate’s Court New York 
County, Surrogate Foley has decided that, this kind, 
commissions should allowed the rate provided for 
the amendment. The decision entitled the Matter the Judicial 
Settlement the Account the Equitable Trust Co. Temporary 
Administrator Ellen King, Deceased (New York Law Journal, Oct. 
1923). 

Prior the amendment, executors and other representatives were 
entitled commissions the following rates: 

first $1,000, per cent 

the next $10,000, per cent; 

all sums above $11,000, per cent. 
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Under the statute amended, the following rates commissions 

the next $20,000, per cent; 

the next $28,000, per cent; 

all sums above $50,000, per cent. 

The following paragraphs are quoted from the opinion written 
Surrogate Foley, deciding the question before the court: 


general guardian one the infant beneficiaries contends 
that commissions should fixed the decree accordance with the 
rates contained section 285 existed prior this amendment. 
the opinion that the executor entitled commissions the 
higher rates fixed the amended law. Ordinarily, right 
sions accrues and they are not payable until judicially allowed the 
surrogate the settling the account 
rogate’s Practice, page 1445; Matter Furniss, D., 96). 

285, A., provides that the settlement the 
account the surrogate must allow the executor, other representa- 
tive, compensation for his services accordance with the rates set 
forth therein. This direction subject the discretionary powers 
the surrogate reduce the award where the representative has died 
resigned before the administration the estate has been completed, 
refuse any compensation for misconduct malfeasance. Under 
the provisions the Surrogate’s Court Act account finally settled 
the the surrogate (sec. 314, subd. sees. 78, 267 and 
274). The time the making the decree therefore the determin- 
ing date, and the law then existence governs the amount 
allowed the representative. 

authority for this ruling found numerous decisions, 
particularly Naylor Gale (73 Hun. 53, 55), Dakin Demming 
Paige, 95), Matter Harris Dem., 463), Matter Naylor (164 
Supp., 462), Matter Potter (106 113), Whitehead 
Draper (132 D., 799), Matter Keane (Schulz, 214), 
Robertson Brulatour (188 Y., 301), Heaton Surrogate’s 
Courts (4th ed., 653). More recent authority may found Mat- 
ter Bearns (188 D., 215) and Matter Barger (230 
364, 372), where was held that trustees were entitled commis- 
sions decree made after the amendment former section 2753, 
(now see. 285, A.) chapter 596 the Laws 1916, 
upon real estate received them before the statute became effective. 

his learned opinion Matter Potter (supra) Surrogate 
Ketcham reviews the history commissions and the development 
the ruling applied here. points out that statutory regulation 
commissions procedural and remedial its nature only and that 
changes from time time the Legislature are retroactive their 
effect without offending against constitutional restrictions. When the 
Legislature enacted the recent amendment had knowledge this 
established rule law and made exception pending 
proceedings estates decendents who died before the measure took 
effect. 


{ 
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these immaterial when the accounting 
proceeding begun and all decrees judicially settling accounts after 
September 1923, commissions are allowable representatives the 
inereased rates effect since that 


PROVISION FOR CONFESSION JUDGMENT BEFORE 
MATURITY DESTROYS NEGOTIABILITY 


The Negotiable Instruments Act expressly provides 
negotiability instrument not affected the -fact that 
authorizes confession judgment the instrument not paid 
maturity. 

follows that promissory note, which authorizes confession 
judgment before maturity, not negotiable instrument. has been 
held number decisions. recent decision that effect 
Johnson Phillips, Court Maryland, 122 Atl. Rep. 
The note involved this decision read part follows: 


I/we hereby authorize and empower any justice the peace 
the state Maryland, and for Dorchester county, the clerk 
the court for Dorchester county, any other county, any 
time, enter judgment this note for the amount thereof, including 
debt, interest and costs and attorney’s fees for collection, without sum- 
mons process; if, order collect this note, should 
necessary place the hands attorney I/we hereby agree 
pay the attorney’s fees for the thereof, even though judgment 
should not obtained. The makers and indorsers this obligation 
waive protest and notice protest 


The court, deciding that this note was not negotiable, distin- 
guished from the note involved earlier Maryland decision, 
Edelen First National Bank, 139 Md. 422, 115 Atl. Rep. 602. 

The note that case contained the following provision: 


hereby further agreed that any time judgment confessed 
shall entered proper court against the maker makers, and 
indorser indorsers thereof, any, for such sum may due 
thereon, and costs, and per cent. additional said sum 


was held that the provision above quoted did not authorize 
confession judgment before maturity and, therefore, did not destroy 
the negotiability the note. Judge Urner, who wrote the opinion 
the Edelen case, pointed out why the negotiability that note was 
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not affected the terms used. said, ‘‘If the provision was simply 
that the judgment might obtained ‘at any time,’ the contention 
would have sustained,’’ but the language ‘‘for such sum 
may due’’ came after ‘‘at any was held that the two 
together meant ‘‘that the entry the judgment only occur after 
the note has and hence the negotiability the note was not 
impaired. 


WILL RELIEVING TRUSTEE FROM LIABILITY FOR LOSS 
UNLESS OCCASIONED ACTUAL FRAUD 


will, creating trust, authorized the trustee invest such 
stocks, bonds other securities might deem proper, and provided 
that should not liable for any loss not caused his actual fraud. 
Under this provision, was held that the trustee was not chargeable 
with loss resulting from improvidence, lack prudence, and negli- 
gence. This conclusion was reached recent New York decision, 
Knower’s Estate, 200 Supp. will question provided 
follows: 

that such trustee not confined making investments, 
such securities are authorized law for the investment trust 
funds, but that shall liberty invest such stocks, bonds 
other securities may deem proper, and that shall not 
liable for any loss unless his actual 

The trustee invested securities not authorized legal invest- 
ments trust funds. These securities consisted railroad stocks and 
bonds and traction company stocks and bonds. Some these securities 
later sold loss. further loss the trust estate was caused 
reason great depreciation value the securities remaining 
the hands the trustee. 

Subsequently, upon accounting the trustee, objections the 
investments made him were filed behalf certain beneficiaries 
the trust. examination the trustee before the surrogate dis- 
closed improvidence, lack prudence and negligence his part. 
However, did not establish any actual fraud his conduct the 
trust. There was evidence that the trustee personally profited 
the investments, willfully wrongfully diverted any the funds. 

The court held that the trustee was not liable for the loss resulting 
the trust estate from the investments which had made. its 
opinion, the court said: 


692 THE BANKING LAW JOURNAL 


employ such the care and management 
prudent men discretion such matters employ 
own like affairs. Costello Costello, 209 252, 103 
The responsibility for the lamentable condition this trust 
estate rests primarily upon the testator the draftsman his will. 
The courts, and particularly the Surrogate’s Courts, vigilantly enforce 
the highest standard fidelity trustees, and zealously guard the 
rights the beneficiaries. But the terms the will here the 
testator seems have invited, and absolved from surcharge, im- 
provident administration his estate the trustee. provided 
immunity for every shade conduct less than actual fraud. The 
term ‘actual fraud’ has been held imply deceit, artifice, and de- 
sign, and imports the active operation the mind. involves, 
applied trusts, dishonesty and willful and intentional diversion 
the funds. People Kelly, Barb. 444, 457. distinguished 
from constructive fraud, which involves the omission perform 
duty charged law, and consistent with innocence. Costello Cost- 
ello, supra, 209 252, page 259, 103 148. has been 
defined fraud fact, meditative fraud, purpose existing the 
mind dishonest act. Caldwell’s Case, Abb. Prac. 405, 413. 
Numerous authorities may cited have held individual and 
corporate trustee liable for,maladministration, but these the 
will contained indemnity clause clause weaker its than 
the language the present will. King Talbot, 76; Villard 
Villard, 219 482, 114 789; Matter Hall, 164 


196, 11; Matter Jarvis, 110 Mise. Rep. 180 Supp. 


support its conclusion, the court quoted the following passage 
from prior New York decision, Crabb Young, 56, which 
the will the testator contained provision somewhat similar the 
provision the under discussion: 


will the testator expressly exempts them from liability ‘for 
any loss damage that may happen estate except the same shall 
take from their own willful default, misconduct ne- 
glect.’ The testator had absolute right select the agencies 
which his bounty should distributed and impose the terms and 
conditions under which should done. well knew the character 
and qualification those whom selected his trustees, for they 
were his own children, and while they were engaged the performance 
lawful duty which intrusted them, the court has not the 
right the measure their responsibility impose obligations 
from the burden which has his will carefully protected them. 
think, therefore, the absence any finding the effect that 
the conduct the defendant Isaac making such investments was 
willful fraudulent, that the court below erred holding that 
was liable replace the amount such the trust 
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82. Retaining Investments Held Decedent—Trustees Must 
Exercise Reasonable Diligence. general rule trustees may, 
the exercise their retain such investments the trust 
funds previously made the creator the appear safe 
and proper investments, until such time their depreciation 
threatened depreciation renders prudent change them order 
protect the trust estate. trustee who continues such investments 
bound exercise reasonable degree diligence looking after them. 
New Jersey case was held that trustee, failing dispose 
certain securities previously held the creator the trust when the 
value such securities doubtful, rendered itself liable for 
the loss accruing the trust estate réason depreciation the 
securities. The case entitled Beam Paterson Safe Deposit Co., 
Eq. 518, Atl. Rep. 734. 

this case appeared that testatrix, creating trust fund 
named the Paterson Safe Deposit Co. trustee. 1905, the executors 
transferred the trustee certain securities which were investments 
made the testatrix her lifetime. The trustee, instead insisting 
upon accepted the securities question without objection. 

that time the securities were considered investors generally 
the first quality. The following year the market values 
the securities began depreciate, and continued thereafter dep- 
reciate. Some years later action was brought beneficiary 
the trust charge the trustee with the loss caused the trust estate 
reason the depreciation value the securities question: 
During all this time the trustees closely watched the value, 
but made attempt dispose the securities. 
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was held that the trustee should charged with the loss 
after August 1906, when there was sufficient decline inform the 
trustee that doubt about the value the securities existed. The 
court held the trustee had failed use reasonable discretion 
holding the securities after they had begun decline. its opinion, 
the court said: 


must have sufficiently appeared the trustee from the early 
part 1906 forward that the securities held were doubtful 
character, else there would have been need the exercise the 
great watchfulness and anxiety testified the part the defendant. 
There are probably securities which people invest their money 
which can said safe all events and under all 
There always some element chance which time may develop. 
When, however, security comes within the region doubt, 
opinion, would the part prudence and discretion eliminate 
from trust fund the earliest possible moment. That the trustee 
neglected do. upon this ground that deem the defendant 

New York discussing the duty trustee exercise due 
care looking after investment, originally made the creator 
the trust and continued the trustee Menzie’s Estate, 
Mise. 188, 105 Supp. 925, which the following facts appeared 

testator bequeathed his widow for life the income one-half 
his residuary estate. The testator’s son was named trustee under 
the will. the course time filed which showed 
that the balance for distribution his hands was $6,553.25. 
the Surrogate’s Court allowing the trustee’s account him 
invest and keep securely invested good interest bearing securities 
the sum $2,925.38, and pay over the interest income arising 
therefrom, annually, the testator’s widow during her life. 

the time the decree, the funds from which the investment 
was directed made were invested the extent $4,000 
mortgage which had been held the testator. Outside $500 
village bond, the mortgage was the only asset the estate allowable, 
that time, trust investment. The trustee permitted the trust 
fund remain the mortgage. 

Some years later, the trustee foreclosed the mortgage and bid 
the farm. The farm was then rented for several years, until was 
sold for $1,500 mortgage another piece property. The latter 
mortgage was paid off subsequently, and the proceeds thereof were 
reinvested. 

accounting the trustee, the question arose whether the trustee, 
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continuing the mortgage trust investment, had failed his 
duty toward the trust fund. 

The court held that the trustee was justified allowing the trust 
fund remain the mortgage, since the evidence showed that the 
time elected continue the investment the farm was fairly good 
security. The court further held that while the evidence clearly showed 
great depreciation the securities the trust fund, failed 
show any fault attaching the trustee. The trustee was, therefore, 
held have exercised reasonable degree diligence looking after 
the investment question, after elected continue it. this 
the court said: 

received all that could realized from the sale the 
farm not questioned the contestant, and have evidence 
the record where the trustee could have done differently. His account 
shows attention the property representing the trust fund. The 
evidence fails show that such attention was not sufficient and not 
intelligent. While the depletion the trust fund with the 
regretted, yet, that alone not sufficient base finding upon that 
the trustee fault and that his negligence caused the 


83. The Rule Liability Massachusetts. The rule Mas- 
sachusetts seems that trustee who good faith refrains from 
selling securities spite marked decline their value cannot 
held liable for loss occasioned the depreciation value the 
securities, simply because his judgment was erroneous. 
ing Green Crapo, 181 Mass. 55, Rep. 956. 

Here appeared that proceeding brought the trustees 
the will one Sylvia Howland for allowance their accounts, the 
beneficiary trust created the will sought have certain items 
disallowed. Among these items was one $2,087.75 
twenty-three shares the Washington Mills owned the testatrix 
the time her death. The shares question were turnd over the 
trustees the executor March 1870, $95 share. Dividends 
were received and paid over from that time until January, 1881. 
1881, the stock stood par. dropped considerably the next year, 
and continued down until 1885, when the mills failed. 

The court refused disallow the item. said: 

impossible for say these bare facts that the trustees, 
who are found have been men good business capacity and expe- 
rience, and whose honesty not disputed, were wanting sound 
diseretion simply because their judgment turned out wrong. The 
suecess their management the trust whole makes probable 
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that their decision not ‘sell the stock bought the testatrix, upon 
falling market,’ was wise the knowledge then 

Another Massachusetts case the same effect Bowker Pierce, 
130 Mass. 262. The facts this case are follows: 

Under the will Danial Stoddard, one Bowker held trustee 
tain property left the testator for the benefit his daughters. 
the beneficiaries the trust sought have the trustee charged with 
the depreciation value twenty-nine shares the capital stock 
the Eastern Railroad Co., which were purchased the testator before 
his death, and which were appraised par when they came into the 
hands the trustee. 

appeared that the railroad company met with reverses that 
paid dividends after July, 1873, and the value its stock gradually 
decreased until nearly worthless. Before and after September 
18, 1874, the trustee was requested sell the stock and invest the 
proceeds more profitable securities, but delined so, upon the 
ground that his judgment would great sacrifice sell that 
time. 

The court declined charge the trustee with the loss. held that 
the trustee had acted good faith and with the sound discretion which 
the law required him. the opinion the court said: 

determining whether would sell this stock, all that was 
required the trustee was that should act with good faith and 
the exercise sound discretion. not contended the appel- 
lants (beneficiaries) that acted bad faith. seems from 
the evidence reported that acted throughout with anxious desire 
what was for the best interests the cestui que trust. was 
placed unexpected and embarrassing circumstances. The railroad 
company, which had been considered strong and safe, met with reverses, 
became embarrassed and its stock was gradually falling the market. 

appeared evidence that made inquiries and investigations, 
and was informed that the directors had made statement that the 
road was good order and that they saw reason why dividend 
not paid January, 1876, and was also informed that one 
the directors and the treasurer had advised their friends buy the 
stock, and had said was good investment sixty dollars per share. 
can now see that would have been wiser sell the stock. But 
judging his acts should put ourselves his position the time. 
was considering the question, not whether should invest this 
stock, but whether should sell the stock bought the testator, upon 
falling market. The evidence shows that good faith made 
investigations, sought information from trustworthy and acted 
upon such information according his best judgment.’’ 


‘ 
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84. Absence Statute Possession Securities Testator 
Commends Them for Retention. Courts have frequently held that 
where there statute law rule court which points out any 
particular classes securities for the investment trust funds, the 
fact that securities were bought testator commends them for 
retention long there doubt their safety. fact has 
even been held that trustee not justified changing investments 
made the testator when such investments are apparently safe. 
ease holding Peckam Newton, 321, Atl. Rep. 758. 
The facts appearing this case were the following: 

will bequeathed all the testator’s residuary estate two 
trustees trust pay the income thereof three named bneficiaries. 
The estate which came the trustees under the will consisted part 
bank stocks and bonds and held the testator his 
lifetime. There were three bonds; one for $5,000, the Boston 
Albany Railroad Co.; and two for $5,000 each, the Boston Water 
Loan. The stocks were national bank stocks. 

bill brought the trustees for instruction stated that the 
trustees proposed, contrary the wishes and opinions the benefi- 
ciaries, some them, sell the stocks and bonds, and reinvest the 
proceeds, order make the capital more secure put 
form more proper for trust funds, despite the loss income which 
might thereby ensue. 

The court refused instruct the trustees make such change 
the investments. said: 

bill assumes that investment such bonds and stocks, 
whatever their character, improper investment for trust funds. 
think this stricter rule than has ever been applied this 
state (Rhode Island) investments already existing. have 
statute law, rule court, which points out any particular classes 
securities for trust investment. true, the court regards safety 
paramount profit; but, nevertheless, safety and profit can 
bined, neither should unnecessarily sacrificed changing invest- 
ments already made. Trustees must prudent and vigilant, and 
exercise sound judgment. The fact that the stecks and 
bonds were bought and held the testator commends them for reten- 
tion, long there doubt their safety. course, any 
them which are unsafe, any such there are, ought sold; but 
our opinion, such are safe, prudent men, well informed and 
skillful the matter investment, understand safety, should re- 
tained for the benefit the legatees.’’ 

Every investment made testator, however, not one which 
South Dakota case, Mumford Rood, 80, 153 Rep. 921. 
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Here appeared that Frank Rood was the administrator the 
estate one Mumford. material part the estate consisted 
deposit bank. Rood renewed these certificates. 
Subsequently, qualified guardian the minor heirs the 
deceased, and among the property which came into his hands such 
guardian were the certificates deposit which had held admin- 
istrator. From time time the certificates matured, Rood renewed 
the deposits. continued this for several years until the bank 
failed. 

When the wards arrived majority, they demanded final account 
and distribution property belonging them. The guardian 
presented account which showed the certificates deposit held 
him. asked permitted turn these certificates over the 
wards. The court refusing his request said: 

trustee, receiving trust fund the shape deposit 
loan bank, may justified, where has cause doubt the 
such bank, letting the fund remain such for 
brief period awaiting opportunities for better investments, cannot 
the doctrine that such justification can based solely up- 
the ground that the fund came the trustee such shape. 
trustee, such guardian property, presumed appointed 
owing his peculiar business qualifications; his appointment sup- 
posed based upon the confidence which the appointing power 
had him; his business judgment and acumen that sought. 
Moreover, for all this guardian may know, least far any 
evidence shows, the loan made the bank the father these wards 
may have been for some merely temporary purpose with thought 
expectation continuing the same indefinitely; and certainly there 
could presumption that such loan was intended permanent 
investment if, matter fact, the not one recognized 
the courts proper investment made under the 
Even among those decisions that have upheld trustee 
continuing loan bank upon the ground that the fund came 
the trustee that form, there will found none where such invest- 
ments were continued for any such period time were those this 
matter now before us; furthermore, nearly quite all the cases, 
will found that the continuance such investments was upheld 
upon the ground that the investment was made ‘by the creator the 
trust.’ testator creates trust his will, and most the cases up- 
holding such continuance loans are cases where executors have 
continued loans. The trust reposed guardian generally one not 
created any other authority than the 
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POLICY BURGLARY INSURANCE DOES NOT 


First National Bank St. Mary’s Leonardtown Maryland Casualty 


Edition) 470. 


Banking Decisions 
this department are published each month all the important decisions the 


Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


COVER CONTENTS SAFE DEPOSIT BOX 


Company, Court Appeals Maryland, 121 Atl. Rep. 379 


The defendant insurance company issued burglary insurance 
policies the plaintiff bank, aggregating $60,000, insuring the 
bank ‘against loss money and securities from within its safe 
vault, result burglary. The policies were the form known 
the American Bankers’ Association standard form bank burglary 
and robbery policy. Each policy contained clause the effect 
that the company would not liable for property stolen, which 
did not belong the bank, with reference which the bank 
kept books account. 

Burglars broke into the bank’s vault and, after forcibly opening 
the safe deposit boxes therein, made off with the contents. The 
bank kept books with reference the contents the boxes. 
made good the renters the boxes the amounts their 
respective losses. 

was held that, under the provisions the policies, the in- 
surance company was not liable the bank. 


the First National Bank St. Mary’s Leonardtown 


against the Maryland Casualty Company. Judgment for defendant, 
and plaintiff appeals. 


Frank Gosnell and William Marbury, both Baltimore (Wil- 


liam Loker, Leonardtown, and Marbury, Gosnell Wil- 
liams, Baltimore, the brief), for appellant. 


Walter Clark, Baltimore (Soper, Bowie Clark and Henry 


Frere, all Baltimore, the brief), for appellee. 


PATTISON, J.—The appeal this case from judgment en- 


tered the Baltimore city court, favor the appellee, the Mary- 
land Casualty Company, against the appellant, the First National 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
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Bank St. Mary’s Leonardtown, Md., special case stated 
under article 75, 52-55, the Code. 

The action was brought the appellant against the appellee upon 
two burglary insurance policies, one for $40,000, and the other for 
$20,000, issued the appellant, recover the value the con- 
tents safe deposit boxes belonging others, whom the boxes were 
rented, which were stolen from the boxes, burglars, who Novem- 
ber, 1920, broke open and entered the vault the bank which the 
boxes were kept. 

The form the policies known ‘‘the American Bankers’ 
Association standard form bank burglary and robbery which 
was devised and drafted the American Bankers’ Association, 
which the appellant member. 

The larger policy has attached two riders indorsements. 
The smaller one without riders. The form each policy, however, 
the same, and they differ only the date and the amounts 
premium and insurance. The riders the larger policy, which 
not appear the smaller one, were regarded and treated the par- 
ties the submission the case below unimportant their opera- 
tion and effect upon the case trial. Therefore, the policies are 
all other respects alike, will hereafter speak them one, 
and referring the appellant will the ‘‘bank,’’ and 
speaking the appellee will refer the ‘‘insurance 
company.”’ 

The policy provided that consideration the premises therein 
stated, the insurer, the insurance company, agrees indemnify the 
insured, the bank, the amount named and for the length time 
therein mentioned. 


Agreements 
For all loss money and securities from within any safe 
vault which insurance under this policy applies caused the 
felonious abstraction the same during the day night such 
persons after forcible entry such person persons any accom- 
plice thereof into the safe vault while, duly closed 
located the banking room described the schedule.’’ 


The policy then provides that— 


foregoing general agreements are made subject the follow- 
ing special agreements which shall construed conditions preced- 
ent any recovery hereunder: 


Agreements 
The term ‘money’ used this policy shall deemed 
mean currency, coin, bank notes (signed and unsigned), bullion, 
and United States postage and revenue stamps. The term 
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‘securities’ used this policy shall deemed mean express, 
postal, pension and bank money orders, bonds, debentures, checks, 
coupons, demand and time drafts, bills exchange, acceptance, promis- 
sory notes, certificates deposit, stock, warehouse 
receipts, bills lading, and all other instruments 
character which, negotiated any holder, the assured 
would have recourse against the innocent holder thereof. 

Company Not Liable. 

The company shall not liable: (a) For loss money 
and securities, unless they belong the assured, are held as- 
sured trust collateral for indebtedness assured, are held 
assured any other capacity respects which assured would 
liable the owner for their loss. the books and accounts 
the assured are not kept that the loss may accurately deter- 
mined therefrom the company.”’ 

Other subdivisions section follow, and these are followed 
other ‘‘Special Agreements’’; but these none need mentioned 
for the purposes this case until reach section which 
provided that the event claim loss under the policy, the 
bank shall furnish the insurance company under oath ‘‘a statement 
detail the property account the loss damage which 
claim made, statement clearly defining the assured’s interest 
such property. The assured shall, requested, facilitate the 
adjustment any claim for loss made hereunder producing the 
place loss any and all books, papers, and vouchers, bearing any 
way upon the claim made, and such other evidence may reason- 
ably required substantiate the 

set out the special case stated that before and the time 
issuing the policies, the assured was member the American 
Bankers’ Association, and had such time, part their busi- 
ness, connection therewith, number safe deposit boxes 
which rented its depositors, who alone had access thereto, and 
that the night the 12th day November, 1920, while the policies 
were still burglars forcibly entered the bank, and broke open 
its vault, and after unsuccessfully undertaking enter the burglar- 
poof safe therein, broke open the boxes that were the vault the 
outside the safe, and feloniously abstracted the contents therefrom. 

The agreed statement facts contains the admission: 

the plaintiff (the bank) kept book record the 
tents said safe deposit boxes, and that had way accurately 
determining from its books records the pecuniary losses suffered 
and sustained the said renters said safe deposit boxes, but which 
said losses were actually ascertained the plaintiff from affidavits 
from the box renters and otherwise, which said affidavits the box 
renters make oath result said burglary they have lost securi- 
ties, other than registered bonds, amounting the aggregate $11,- 
164.55 the market value the time the 
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the record found letter, dated the 15th day November, 
1920, the bank’s from employee the insurance com- 
pany, Nickerson, ‘‘examiner claims,’’ which was admitted 

your inquiry over the beg advise you 
that the company not liable for the contents the safety deposit 


boxes, which were rented and which property not the property 
the bank. refer you special agreement section 


admitted that the bank liable the renters the boxes 
for the pecuniary losses sustained them, resulting from 
glary, and that such losses the bank has for the purposes this case 
paid and satisfied. 

was also admitted that all things had been done the bank 
that should have done entitle recover against the insurance 
company for the loss the contents the boxes, should the court 
determine that the insurance company was liable therefor under said 
policies issued it; and was agreed that the court held that 
the insurance company was liable, should enter verdict and judg- 
ment for the amount its liability with costs. But the court should 
find that the insurance company was not liable, should then enter 
judgment its favor for costs. The court found that the insurance 
company was not liable, and judgment for defendant’s costs was 
accordingly entered. from that judgment that the appeal 
this case was taken. stated the brief the appellant, the sole 
question involved this appeal whether the appellant entitled 
recover from the appellee under its burglary policies for the con- 
tents the boxes burglarized. This depends upon the proper con- 
struction the language employed the policy. 

contracts insurance, like other contracts, are construed accord- 
ing the sense and meaning the terms which the parties have used, 
and they are clear and unambiguous, their terms are taken 
and understood their plain, ordinary, and popular They 
other contracts must receive reasonable interpretation 
sonant with the apparent object and plain intent the parties.’’ 

Washington Fire insurance Co. Kelly, Md. 435 Am. 
Rep. 149), the court said: 


policy insurance this case, with all its provisions and 
conditions, the written contract between the insurer and the insured, 
and the same principles construction govern the contract 
insurance, other written contracts. 

its interpretation, all other contracts, the intention 
the contracting parties regarded and where that can as- 
certained, must govern and control their rights under it, not 


A 
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conflict with the law. Maryland Insurance Co. Bossiers, 


the later case Westchester Fire Insurance Co. Weaver, 
Md. 536, Atl. 401, 478, was said: 


‘‘The law presumes that the parties [understand] the contract they 
made, and every intelligible condition was inserted design, and was 
intended accomplish some purpose. The court also repudiates the 
interpretation adopted some cases, that such contracts 
are construed most strongly against the underwriter, but adopts 
the sounder rule that the intention the parties, gathered from 
the whole instrument, must prevail.’’ Agricultural Insurance Co. 
Hamilton, Md. 88, Atl. 429, 633, Am. St. Rep. 
457; Reynold, use Lee, German American Insurance Co., 107 Md. 
O’Brien, 107 Md. 354, Atl. 484, (N. 1055; Joffe 
Niagara Fire Insurance Co., 116 Ma. 155, Atl. 281, 
(N. 1047, Ann. Cas. 1217. 


Palatine Insurance Co. O’Brien, supra, this court said: 


apply other contracts. The language employed must under- 
stood its plain, ordinary, and usual meaning and the intention 
the parties, gathered from the language used, 


will first determine this case whether proper construe- 
tion the contract insurance, the contents the safe deposit 
boxes were covered the terms and provisions the 
determine this question, must ascertain the intention the parties, 
gathered from the language employed them, and ascertaining 
that intention are consider the character the contract, its 


contract governed the same principles which 


object and purpose, and the facts and surrounding the 
parties the time its execution which they would ordinarily 
influenced making it. 
The policy this case was obtained the bank and was issued 
indemnify ‘‘for all loss money and securities from within 
any safe vault which insurance under this policy applies caused 
the felonious abstraction the same any person 
persons after forcible entry into the safe vault while duly 
closed and locked, located the banking room described the 
reference the schedules, the banking room and 
vault mentioned the policy are those the appellant Leonard- 
town, Md. And ascertain what ‘‘money and are meant, 
must look the provisions the policy. 


the policy are found certain provisions, designated ‘‘Special 
Agreements,’’ which the ‘‘General Agreements’’ are made subject, 
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which, stated the policy, shall construed conditions 
precedent the right recover under the policy. 

The first these ‘‘Special Agreements’’ defines what meant 
‘‘money’’ and These definitions have already 
fully set out, and for the purposes this case need not further 
allude them. 

The second ‘‘Special states for what ‘‘money and 
the insurer, the insurance company, shall not liable 
under the policy. 

These are stated be: 

First. Those which not belong the assured. 

Second. Those which are not held the assured trust. 

Third. Those which are not held collateral for indebtedness 
the insured. 

Fourth. Those which are not held the assured any other 
respects which the assured would liable the owner 
for their loss, and 

Fifth. Those connection with which books and accounts 
the assured are kept that the loss may accurately determined 
therefrom the insurer. 

The meaning and effect intended the parties given the 
above provisions the policy was, think, that the ‘‘money and 
securities’’ therein mentioned were not covered the policy. 

expressly admitted that books whatever were kept the 
insured, fact any one, which the loss resulting from the 
felonious abstraction the contents the boxes may determined, 
and think that may safely stated that was known both 
the insurer and the insured, the time the issuance the policy, 
that books are not kept banks respect boxes rented 
depositors, who alone have access them, which the contents 
the boxes may loss ascertained. The provision, 
think, was inserted the policy for the very purpose excluding 
therefrom the contents such boxes and like property, connection 
with which books are kept from which case loss the amount 
thereof may accurately ascertained. 

That was the intention the parties that the contents the 
boxes should not covered the policy further shown the 
provisions therein that, case loss, the insured was render under 
oath detailed statement the property ‘‘on account the loss 
which claim and, requested, facilitate the adjustment 
the claim for loss, producing any and all books, papers, and vouch- 
ers bearing any way upon the claim made. 

was should have been known both parties, have said, 
that books are kept banks such and because this they, 
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under oath, could not have rendered detailed statement the con- 
tents the boxes, account the loss damage which claim 
made, and books are kept, none could produced required 
the policy facilitate the adjustment the claim. The law, 
have said, presumes that ‘‘the parties understand the contract they 
make.’’ so, does not seem reasonable that they intended in- 
clude within the provisions the policy property respect which 
was impossible, known the parties, for the assured that 
which under the policy was required order recover 
thereunder. 

may also said that conceive that indemnity 
insurance company, interested its own welfare 
thoughtful the risks assumed it, would insure policy 
this character, issued the bank, the contents rented safe de- 
posit boxes, which not only the insurer but the insured has 
knowledge and can obtain none, except through the holders the 
boxes, who alone have access them, and upon whose truthfulness 
and honesty both the insurer and the insured must entirely depend 
therefor, time when they are strongly tempted exaggerate the 
amount loss, knowing they alone have knowledge the contents 
the boxes and are position where they cannot contradicted. 

our opinion, the contents the safe deposit boxes were not 
covered the policy, the question waiver involved the 
tion the appellant not presented does not arise. 

The learned judge, think, was right the conclusion reached, 
and therefore will affirm the judgment entered him. 

Judgment affirmed, with costs. 


INVESTMENT AUSTRIAN CURRENCY HELD 
WITHIN TRUST COMPANY’S POWERS 


Gerold Cosmopolitan Trust Co., Supreme Judicial Court Mas- 
sachusetts, 139 Rep. 624 


July 1920, the Cosmopolitan Trust Company agreed 
from the plaintiff 5,000,000 Austrian kronen 
delivered during the month December, 1920. Subsequently, the 
trust company became insolvent, and September 25, 1920, the 
commissioner banks took possession thereof. December 29, 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 356. 
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1920, the liquidating agent canceled the order for the kronen, 
which were later sold the plaintiff. 

action the contract against the trust company, was 
held that under the General Laws Massachusetts 172, 33, 
the trust company was authorized contract for the purchase 
Austrian The plaintiff recovered damages the dif- 
ference between the contract price the kronen and their value 
September 25, 1920, the date which the bank commissioner took 
possession the trust company. 


Action contract Nicholas Gerold and others against the 
Cosmopolitan Trust Company, tried the court agreed statement 
The trial judge found for the plaintiffs and reported the case. 
Judgment entered for plaintiffs the finding. 

Hathaway and Frank Smith, both Taunton, for plain- 
tiffs. 

Daniel Smith, Boston, for defendant. 


COURCY, J.—On about July 1920, the defendant made 
contract with the plaintiffs purchase 5,000,000 Austrian kronen 
cents per 100 kronen, delivered during the month December, 
1920, demand the defendant. The commissioner banks took 
possession the trust company September 25, 1920, and the plaintiffs 
had knowledge that fact within hours. The liquidating agent, 
behalf the commissioner, December 29, 1920, reply 
letter the plaintiffs, notified them cancel the order for kronen. 
January 1921, the plaintiffs sold the kronen contracted for, and 
received therefor $10,500. The contract price for the same July 
1920, was $41,500; their value the current rate exchange 
September 25, 1920, was $21,500; and December 31, 1920, was 
$12,250. This action was brought recover the difference between 
the amount realized and the contract price, viz. $31,000. The trial 
judge found for the plaintiffs the sum $22,330, determining the 
damages September 25, 1920, and reported the case. 

Massachusetts trust company may ‘‘also invest its money 
whether capital general deposits, the stocks, bonds other 
evidences indebtedness corporations governments, both for- 
eign and The agreed facts recite: 


kronen sold the plaintiff and purchased the defendant 
the unit currency the Austrian government. was and 
represented the bank notes the Austro-Hungarian Bank Vienna, 
made payable demand its principal offices legal The 
issuance said bank notes authorized and controlled the 
Austrian government the same manner the provision which 
enables national banks the United States issue 


‘ 


THE BANKING LAW JOURNAL 707 


The investment question seems come within the statutory 
provision. Further, Cosmopolitan Trust Co. Ciarla, 239 Mass. 
32, 131 337, and Federal Trust Co. State Bank, 241 Mass. 
572, 135 879, was recognized that trust company may 
legally deal foreign currency. the latter case the contract was 
for the purchase Russian rubles, delivered within six eight 
weeks from date, stated prices and denominations, and the trust 
company recovered damages for the defendant’s failure deliver 
them. true that that case there was evidence tending show 
that banks Boston usually and generally bought and sold and dealt 
foreign currency, and hence that the selling foreign currency 
was part ‘‘the usual business banking,’’ within 115, 30, 
dealing with state banks. The right the trust company purchase 
such apparently was not questioned. the present record 
there were facts from which presumably the trial judge drew 
inference that was customary for trust deal foreign 
the usual course banking business. appeared that 
this trust company enjoyed very large foreign business, numbered 
among its depositors great number foreign-born persons, extensively 
dealt foreign exchange, and advertised, had delegated officers 
whose sole duty was superintend its foreign business and attend 
the wants and needs its resident foreign depositors and customers, 
and had personal representatives Europe secure and conserve 
foreign business. this record cannot say matter law 
that the contract under consideration was beyond the lawful power 
the defendant. 

are opinion that the judge rightly computed the damages 
allowing the plaintiffs the difference between the contract price and 
the value Austrian kronen the current rate exchange 
September 25, 1920, when the bank commissioner took possession. 
may that the same rule would not apply the trust company had 
subsequently resumed its orderly business administration. But that 
date the defendant’s right control its property its busi- 
ness was ended legal authority, and its affairs have since been 
process liquidation. practical matter, the purposes the 
statute will best adjusting the rights parties 
the date when the commissioner took possession the trust com- 
pany, and that rule has been adopted other cases. American 
Express Co. Cosmopolitan Trust Co., 239 Mass. 249, 132 26; 
Cosmopolitan Trust Co. Ciarla, supra; Petition Allen, 
Prudential Trust Co., 240 Mass. 394, 134 401. accordance 
with the report, judgment entered for the plaintiffs the 
finding. 

ordered. 


— 


| q 
q 


708 THE BANKING LAW JOURNAL 


DEFENSE HELD NOT AVAILABLE AGAINST 
BONA FIDE HOLDER NOTE 


Home Savings Bank Gilbert, Supreme Court Michigan, 194 
Rep. 553 


The Home Savings Bank was the holder due course 
promissory note executed the defendant. The defense 
action the bank the note was that the note was given for the 
purchase price certain shares stock, sold compliance 
with the ‘‘Blue Sky Law.’’ The defendant contended that 
account the failure comply with the statute, the note was void 
its and recovery could had thereon even 
bona fide holder. was held that the defense was not available 
against the bank, which was bona fide holder the note. 


Fred Mills and Lincoln Titus, both Kalamazoo, for appellant. 
Harry Howard, Kalamazoo, for appellee. 


BIRD, J.—Plaintiff sued defendant the municipal court 
Kalamazoo assumpsit recover the following promissory note: 


Kalamazoo, Mich., April 13, 1921. 
months after date, for value received, promise pay the 

order Travis Co., the Kalamazoo State Savings Bank, $100, 

with interest per cent., payable annually. Gilbert.’’ 


The note was indorsed follows: 


the undersigned, indorsers, hereby expressly waive present- 
ment, demand payment and notice nonpayment and protest 
the within note. Travis Co., 

Travis, 


Plaintiff claims held the note collateral security loan made 
the payee. 

Defendant pleaded the general issue and gave notice several 
defenses thereunder. Judgment passed for plaintiff. 

the circuit court appears have been conceded that plaintiff 
was the holder the note for value before maturity without notice 
and due course. Defendant’s position was that the note was given 


NOTE—For similar decisions see Banking Law Journal Digest 
Edition) 428. 
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for ten shares stock the Travis Company, and that the 
did not comply with the provisions the ‘‘Blue Sky 
(Comp. Laws 1915, 11945-11969) with reference the issuance 
the stock. account this said the note was void its incep- 
tion and recovery could had thereon even though plaintiff were 
otherwise bona fide holder. 

are unable agree with counsel this contention. This would 
undoubtedly have been good defense between the parties the 
note, but when the note passes the hands bona fide holder, that 
defense cannot and ought not made. counsel’s contention were 
the rule, there would very little protection for banks and people 
dealing with corporations. There nothing the statute which makes 
such paper void the hands bona fide holder. general rule, 
unless the law makes the paper void the hands bona fide holder, 
the courts will not 

This whole question exhaustibly considered and analyzed 
Union Trust Co. Preston National Bank, 136 Mich. 460, 
399, 112 Am. St. Rep. 370, Ann. Cas. 347, and again Smith 
Hubbard, 205 Mich. 44, 171 546, that would useless for 
restate what was there said. 

The judgment with the law and will affirmed. 


IRREVOCABLE LETTER CREDIT HELD 
ASSIGNABLE 


Old Colony Trust Co. Continental Bank New York, District 
Court, 288 Fed. Rep. 979 


The defendant, the Continental Bank New York, issued 

provide for payment for certain merchandise shipped 

with conditions set forth the letter. The letter was 

assigned the plaintiff, the Old Colony Trust Company the 

Leavitt Company. The latter also drew two drafts the defendant 

favor the plaintiff. reliance upon the letter the 

plaintiff paid value for the drafts. Having complied with all the 

conditions the letter credit, the plaintiff presented the drafts 
for payment, which was refused. 

action brought the plaintiff recover the amount 

the drafts, the defendant contended that the plaintiff had cause 


similar decisions see Banking Law Journal Digest (Second 
Edition) 489. 
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action since the letter was not negotiable assignable. was 
held, however, that the letter credit was assignable chose 
action; that was effect promise accept the drafts, drawn 
after the conditions the letter had been complied with. 


Law. the Old Colony Trust Company against the 
Continental Bank New York. demurrer complaint. Over- 
ruled. 

Breed, Abbott Morgan, New York City (Eugene Leake, 
New York City, counsel), for plaintiff. 

Myron Lesser and Wood, Molloy France, all New York 
City (Francis Hennessy, Melville and Henry Molloy, 
all New York City, counsel), for defendant. 


MANTON, Cireuit plaintiff sues recover 
alleged holder for value two drafts, one for $23,100, and the other 
for $396.48. special letter credit was issued May 20, 1920, 
the Continental Bank New York the Royal Cocoa Company, and 


reads follows: 


Continental Bank. 
York, May 20, 1920. 
Leavitt Co., 106 Wall St., New York—Dear Sirs: 
requested the Royal Cocoa Company, New York, beg 
advise you that have opened for their account your favor 
the following purchase: Fifty (50) tons, 2,240 
pounds each, white Java sugar No. the following terms: 
Twenty-one (21) cents per pound net landed 
duty paid dock New York store New York, seller’s option. 
Sugar packed bags about two ewt. each. 
From the island Java during August/September, 
1920, seller’s option, per steamer steamers for New York. 
Buyer must open once confirmed irrevocable credit for 
full amount favor seller (P. Leavitt Co.) payment made 


against delivery order, warehouse receipt.* 


*The Continental Bank New York, Hornby, Cashier. 


The complaint alleges the diversity citizenship, the amount in- 
volved exceeding $3,000, the issuance the letter 
Leavitt Company, the assignment thereof, the drawing drafts 
Leavitt Company the defendant favor the plaintiff for 
the respective sums; that the plaintiff paid value for the drafts 
reliance upon the letter credit, and that the conditions the letter 
were carried out and performed the plaintiff behalf 
Leavitt Company; and that December 27, 1920, the plaintiff 
presented the drafts, letter duplicate invoice, and delivery 
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order the delivery clerk the steamship which carried the sugar, 
and the the collector customs the port New York 
showing the deposits the bill lading. also alleges that the 
sugar described the invoice and delivery order was subject 
delivery the plaintiff’s order and due protest the drafts was 
made. 

The contention the defense that the letter credit not 
negotiable assignable. The claim that the Continental Bank 
New York never made contract with the Old Colony Trust Com- 
pany and that the Leavitt Company never had cause action 
against the Continental Bank New York. conceded that the 
letter was special letter credit guaranteeing the Royal Cocoa 
payments. The defense claims that this was one but 
Leavitt Company, and authorized one but Leavitt Com- 
pany perform the conditions precedent any obligation the 
Continental Bank. This special letter credit chose action 
owned Leavitt Company. Can assigned? the letter 
eredit addressed particular person who thus indemnified, 
becomes available promise favor the person making the 
advance moneys goods accordance with its tenor; and when 
acted on, and the advance made accordance with this promise, 
contract created between the writer the letter and the one 
whom addressed the party who acted upon it. The liability 
thus imposed. American Steel Co. Irving Nat. Bank (C. A.) 
266 Fed. 41. this letter the writer established irrevocable credit 
for payment favor Leavitt Company, with the condition 
that payment was made against delivery order warehouse 
receipt. Such contract not personal character. effect 
promise the draft, drawn after the conditions the letter 
had been fulfilled. 

Coolidge Payson, Wheat. (14 S.) page 74, Ed. 
185, Chief Justice Marshall said: 


prevailing inducement for considering promise accept, 
acceptance that thereby given the bill. Now this credit 
given entirely letter written before the date the bill 
one written afterwards. much importance merchants that 
this question should rest. Upon review the cases which are 
reported, this court opinion that letter written within 
reasonable time before after the date bill exchange, describing 
terms not mistaken, and promising accept it, is, shown 
the person who afterwards takes the bill the credit the letter, 
virtual binding the person who makes the 


The object this letter, which was issued the bank, establishing 
irrevocable credit, was tell the commercial world that the Royal 
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Cocoa Company had established fund the bank the defendant, 
which might drawn against payment for carrying out the require- 
ments the contract the part Leavitt Company. Good 
faith and equity required this. The contracting party, the Continental 
Bank, thus obligated itself and pay bills drafts which 
might issued against this fund for the merchandise which was sold 
and delivered, carrying out the terms the letter and the contract. 
This property right, chose action, which was assignable. 
The bank might, behalf Leavitt Company, out the 
requirements the contract order entitled payment from 
this fund, established irrevocable credit. Leavitt Company 
could authorize the bank perform such contract and make such 
delivery its behalf. 

The action payment the drafts which were not honored, 
and omission formal promise pay the drafts does not relieve 
the defendant from liability its letter credit. 


credit are not construed with technical 
because they are generally drawn merchants and are often loose 
their structure and form.’’ Daniel Negotiable Instruments, 1755; 
American Steel Co. Irving Nat. Bank, supra. 


Plaintiff was bona fide holder for value, according the allega- 
tions the complaint, and the defendant should held responsible. 

The demurrer overruled, with leave the defendant answer 
within days. 


DEPOSIT BILL LADING WITH DRAFT 
ATTACHED 


Commercial Savings Bank Grand Rapids, Mich., Mann, Supreme 
Court New York, Appellate Division, 200 Supp. 587 


The Grand Rapids National City Bank held order bill 
lading for cargo beans and draft upon Tausend Maloney, 
Inc., brokers Grand Rapids, for collection. Tausend Maloney, 
delivered the National City Bank check drawn its. 
favor upon the Commercial Savings Bank for the 
amount the draft, and received the bill lading. Thereupon, 
Tausend Maloney deposited its account the Commercial 


similar decisions see Banking Law Journal Digest (Second 
Edition) 127. 


q 
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Savings Bank the bill lading, duly indorsed, with draft drawn 
upon the purchaser the beans Geneseo, New York. The 
Commercial Bank, with knowledge the fact that its depositor 
had outstanding check payable the National City Bank, 
applied the entire balance its depositor the payment cer- 
tain notes the latter, held it. Consequently, the check given 
the National City Bank was dishonored when presented, because 
lack funds. 

Subsequently, sheriff took possession the beans Geneseo 
under writ replevin action brought the National City 
Bank. the Commercial Bank brought this action 
conversion against the sheriff. The National City Bank was brought 
defendant. 

The question raised appeal from judgment dismissing 
the complaint was whether, the time the seizure, the plaintiff 
had such title the bill lading, and the property seized, 
entitled possession thereof. This question was answered 
the affirmative, since was held that the plaintiff, the 
deposit the draft and bill lading, became absolute purchaser 
thereof, and acquired absolute title the property, unless 
took the bill lading with notice some infirmity. was also 
held that the plaintiff bank was justified applying the credit 
balanee Tausend Maloney the payment notes held it, 
with knowledge the check outstanding the hands the 
defendant bank. Judgment was, therefore, given for the plaintiff. 


Appeal from Supreme Court, Livingston County. 

Action the Commercial Savings Bank Grand Rapids, Mich., 
against William Mann, individually and Sheriff Livingston 
County, and the Grand Rapids National City Bank. From judgment 
dismissing the complaint, and order denying motion set aside 
and for new trial, plaintiff appeals. Judgment and order reversed, 
and new trial granted. 

Bowman Van Schaick, Rochester, for appellant. 

Newton, O’Connor Newton, Geneseo (Charles Newton, 
Geneseo, counsel), for respondent Mann. 

Edwards Ward, Geneseo, for respondent Grand Rapids Nat. 
City Bank. 


CROUCH, J.—On September 22, 1920, the Cairo Farmers’ Co- 
operative Elevator Company, Cairo, Mich., shipped cargo beans 
its own order Geneseo, The order bill lading with draft for 
$3,240, drawn upon Tausend Maloney, brokers, Grand 
Rapids, Mich., was sent the Grand Rapids National City Bank for 
October 1920, Tausend Maloney, drew its 
the Commercial Savings Bank Grand Rapids for $3,240, 
the order the Grand Rapids National City Bank, delivered 


q 
q 
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the latter, and received from the bill lading. Thereupon Tausend 
Maloney, Inc., attached said bill lading draft for $3,450, 
drawn Belden Co., Geneseo, Y., who had ordered the 
beans, duly indorsed the bill lading, and deposited the same with 
the draft its general account the Commercial Savings Bank. 

the time Tausend Maloney, Inc., drew said check and took 
the bill lading, had between $400 and $500 its account the 
Commercial Savings Bank. After making the deposit the draft and 
bill lading with the Commercial Savings Bank, the account Tau- 
send Maloney, Inc., was sufficient meet the outstanding check given 
the Grand Rapids National City Bank. Shortly after the close 
the banking hours October 1920, the Commercial Savings Bank 
charged the account Tausend Maloney, Inc., $3,783.67, pay 
the demand note Tausend Maloney, Inc., held it, 
and $215.40 upon another similar note held it. The 
check given Tausend Maloney, Inc., the Grand Rapids National 
City Bank was subsequently dishonored, when presented, 
lack funds. The bill lading was personally examined and 
approved the cashier the Commercial Savings Bank immediately 
before was deposited. showed its face that had been 
from and indorsed the Grand Rapids National City Bank. 
may taken fact that, shortly after the Commercial Savings Bank 
closed, October 1920, its cashier was notified Tausend 
Maloney, Inc., that had outstanding check the National City 
Bank for $3,240. 

October 11, 1920, the defendant Mann, sheriff, took posses- 
sion the beans Geneseo under writ replevin action brought 
the Grand Rapids National City Bank. Thereafter demand for 
possession was made, and affidavit ownership served the 
sheriff the plaintiff, indemnity was furnished, and this action was 
begun. The defendant Grand Rapids National City Bank 
mitted intervene defendant order the court. the close 
the whole case plaintiff made motion for the direction 
verdict its favor, which was denied, the case was sent the jury, 
and verdict favor the defendant was rendered. 

The only question submitted the jury was whether not the 
Commercial Savings Bank, when applied the account Tausend 
Maloney, Inc., the payment the notes held it, knew should 
have known that such action would render worthless the outstanding 
that account held the National City Bank. The jury was 
told that, the Commercial Savings Bank did have such knowledge, 
the verdict should for defendant; otherwise for plaintiff. The 
precise theory the charge not clear. 
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The action conversion. The fundamental question whether, 
the time seizure, the plaintiff had such title the bill lading, 
and hence the property seized, entitled immediate possession. 
When the plaintiff from Tausend Maloney, the deposit 
the draft and bill lading, under the undisputed facts 
shown the evidence, absolute purchaser. First National Bank 
Blanchester Stengel (Sup.) 169 Supp. 217, Aff. 227 
659, 126 906; Heinrich First National Bank, 219 
113 531, 1917A, 655; Taft Quinsigamond National 
Bank, 172 Mass. 363, 387. likewise acquired absolute 
title the property, unless took with notice some infirmity. 
Personal Property Law, 218, 224 (as added Laws 1911, 248). 

The answer the defendant bank alleged fraud the procurement 
from the draft and bill lading. The case was not tried that 
theory, the question was not passed the jury, and there was 
request the defendant that should be. The defense was effect 
abandoned. any event there was evidence sustain it. 
might have been, though was not, urged that between defendant 
bank and Tausend Maloney, there was failure considera- 
tion, which affected the title the latter and gave the defendant bank 
the right reassert title and reclaim the bill lading. Carroll 
ham, 391, Am. Rep. 626. But seems clear that, when 
the plaintiff bank became the purchaser the bill lading, had 
notice that defect. 

The only other matter suggested affecting the title interest 
plaintiff bank its subsequent application the entire credit bal- 
ance Tausend Maloney, the payment notes held it, 
with knowledge the check outstanding the hands defendant 
bank. Under the contract between bank and customer, the bank 
authorized pay the customer’s paper and charge his account. 
National Bank Fourth National Bank, 82, 88, Am. Rep. 
314; Baldwin’s Bank Penn Yan Smith, 215 76, 80, 109 
138, 1918F, 1089, Ann. Cas. 1917A, 500; Heinrich 
655. Nor would knowledge the outstanding check make obligatory 
upon the bank retain the deposit meet it. Attorney-General 
Continental Life Ins. Co., 325, 331, Am. Rep. 55. Where 
the paper represents indebtedness the customer the bank, and 
has matured, the bank has like authority. Meyers New York County 
National Bank, App. Div. 482, Supp. 504; People St. 
Nicholas Bank, App. Div. 313, Supp. 719. may 
exist which would prevent such action the bank. Straus 
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These are matters which might arise action defendant bank 


against plaintiff bank. They have application here, for they relate 
rights the deposit, not the title plaintiff bank the bill 
lading. The formal proof under sections 1709 and 1710 the Code 


Civil Procedure (the latter section now Civil Practice Act, 1108) 


General Cigar Co., Inc., First National Bank Portland, Ore., 


DUTY DEPOSITOR EXAMINE BANK 


was sufficiently made out. was the duty the sheriff deliver the 
goods defendant bank after giving the bond required the statute. 
Plaintiff could rest the presumption duty performed. The judg- 


ment and order appealed from should reversed the law, with 
costs. 


Judgment and order reversed the law, and new trial granted, 


with costs appellant abide the event. All concur, except CLARK, 
J., 


who dissents, and votes for affirmance. 


STATEMENTS 


Circuit Court Appeals, 290 Fed. Rep. 143 


The plaintiff, the General Cigar Company, corporation 
having branches three cities, December 13, 1919, drew check 
payable its own order Spokane Bank which kept 
aceount. The check was transmitted the Portland branch 
the company where was indorsed the order the defendant, 
First National Bank Portland, which bank the company also 
maintained account. The the Portland branch cashed 
the check and appropriated the proceeds his own use. The 
eashier’s authority dealing with the check was limited de- 
positing the defendant Portland Bank the the 
company. This fact was not the plaintiff until 
May, 1921. 

action against the Portland bank recover the amount 
the check question, was held that the plaintiff was charge- 
able with notice the defaleation matter law, for the 
reason that could have discovered such examin- 
ing the monthly statements submitted the banks with which 
earried accounts. The failure make the 
and notify the defendant thereof within reasonable time, were 
held bar recovery. 


similar decisions see Banking Law Journal Digest (Second 
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Appeal from the District Court the United States for the Dis- 
Oregon. 

law the General Cigar Company, against the 
First National Bank Portland, Ore., national banking corporation. 
Judgment for defendant, and plaintiff brings error. Affirmed. 


The plaintiff engaged the wholesale and retail cigar business, 
with branches Portland, Ore., and Seattle and Spokane, the state 
Washington. During the period now question, carried accounts 
the First National Bank Portland, the Union National Bank 
Seattle, and the Spokane Eastern Trust Company Spokane. The 
present action was instituted against the Portland Bank recover 
the sum upwards $10,000 misappropriated the cashier 
the Portland branch. The complaint originally contained causes 
action all, but reference the first deemed sufficient for pres- 
ent purposes. appears therefrom that the 13th day December, 
1919, the plaintiff, through agent the Spokane branch, drew 
check the Spokane Bank the sum $1,293.58, payable itself; 
that the check was transmitted the Portland branch the usual 
course business; that upon receipt the check the Portland 
branch was indorsed rubber stamp, the order First 
National Bank, 355 Portland, Or., 355. General Cigar Co., Ine., 
Gunst Branch, Gunst Co.;’’ that the cashier the 
Portland cashed the check and converted the proceeds his 
own use, and that the cashier was without authority do, 
otherwise than deposit the amount the credit the plaintiff the 
Portland bank. 

The answer alleged that during the period the com- 
plaint each the banks which the plaintiff carried ren- 
dered monthly statements the plaintiff, returning all canceled checks, 
together with itemized statement the plaintiff’s accounts with 
the bank, thereby advising the plaintiff the exact condition 
its with the bank and the amounts drawn from the bank 
the cashier; that plaintiff made objection these statements and 
gave information touching any irregularity concerning the same. 
further appeared that the plaintiff discovered the 
the latter part May, 1921, and failed notify the defendant thereof 
until the 20th day July following. Upon the issues thus presented, 
the charged the jury, part, follows: 

you further that the burden proof lies with the 
plaintiff show that the defendant bank paid out money without au- 
thority from the plaintiff, either real apparent. alleged, 
among other things, that all times from July 23, 1919, December 
15th the same year, the plaintiff, addition the three accounts 
the defendant bank, carried accounts the Spokane 
Eastern Trust Company Spokane and the Union National Bank 
Seattle, and that each these banks, including the defendant bank, 
rendered monthly statement plaintiff its therewith; 
that thereby the plaintiff was advised the exact condition its 
each these banks respectively, touching the amounts 
money drawn from the bank Turrell, but made objection 
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thereto, and gave the bank information touching any irregularity 
affecting such 

you find from the evidence the case that such were the facts, 
and that the plaintiff was advised, and failed, within reasonable 
time, advise the defendant bank such irregularities, then the 
plaintiff would estopped now assert that defendant was liable 
for its acts paying the money over Turrell pursuance his 
request demand, and your verdict should for the defendant. 
instruct you that, you believe from the evidence that plain- 
tiff learned, about May 28, 1921, Turrell’s fraud connec- 
tion with the moneys received from the defendant bank the checks 
involved here, and you further believe that plaintiff did not promptly 
the defendant that plaintiff would hold responsible for such 
moneys paid Turrell, then you will find for the defendant. Prompt 
notification would such prudent man would exercise within 
reasonable time advise the bank the 

The jury returned verdict favor the defendant, and the 
giving the foregoing instructions, among others, assigned error. 


Dey, Hampson Nelson and Geo. Buland, all Portland, Ore., 
for plaintiff error. 

Dolph, Mallory, Simon Gearin, John Gearin, and Edgar 
Freed, all Portland, Ore., for defendant error. 


RUDKIN, Circuit Judge (after stating the facts above).—The 
error earnestly insists that the charge the court, based 
the canceled checks returned and the monthly statements rendered 
the several banks was, effect, peremptory instruction find 
for the defendant error. not construe the charge. The 
jury were simply instructed that, they found fact that the 
plaintiff error was advised the misappropriation funds the 
and failed notify the defendant error such misappro- 
priation within reasonable time, the plaintiff error was not en- 
titled recover, and this believe correct statement the 
law. the charge objectionable from any standpoint, because 
the fact that authorized the jury find that the canceled checks 
and bank statements advised the plaintiff the defaleation, and this 
the burden the argument support the exception the in- 
struction complained of. The plaintiff error contends that the 
checks returned and statements rendered each the banks, when 
considered and examined separately, disclosed irregularity, and 
that beyond this was not required go. other words, that 
was not required examine the statements rendered the Portland 
bank, for the purpose ascertaining whether checks drawn itself 
the Seattle and Spokane banks and indorsed the Portland bank 
had been deposited the latter bank. Much reliance this connec- 
tion placed National Bank Commerce Tacoma Mill Co., 182 


+ 

‘ 

‘ 
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Fed. 104 441, decided this court. The following extract 
from the opinion that will sufficiently disclose the point 
decided 


strenuously urged that, the Mandan Mercantile Com- 
pany received credit the 5th April, 1907, and the item went 
into the cash the mill company, being item payment 
which the usual course the business should have passed the 
the mill company the bank, the mill should have 
taken note the fact, and that, pursuing the further inquiry 
which was subsequently pursued, and sending out customers for 
their statements account, the peculations Pinkham would have 
disclosed, and thus the mill company would have been enabled 
protect the bank from further cash payments, and ought have done 
so. think, however, the duty depositor towards his bank 
relation the examination the bank statements, made connec- 
tion with its writing and balancing the depositor’s passbook, does 
not reach that extremity. The statements, have shown, are 
rendered for the purpose advising the depositor the state his 
those statements tally with the deposit slips made 
the depositor and the checks drawn against the bank, and the 
balances agree one with the other, the depositor not obliged look 
further, nor bear mind some irregularity that may appear else- 
where his general books, although searching inquiry might lead 
discovery the fraud.’’ 


There wide difference between the two cases. the Tacoma 
Mill Co. Case this court held matter law that the depositor 
was not required his general books account ascertain 
whether customer had paid his bill, and then pursue the inquiry 
further consulting the the plaintiff error was 
not required look beyond the bank statements and canceled 
examination these would disclose the following information: 
First, that the check had been drawn the Spokane bank; second, 
that the check bore the rubber stamp indorsement the Portland 
bank; third, that the check was paid the Spokane bank; and, 
finally, that the proceeds the check had not been deposited the 
Portland bank, otherwise accounted for. The plaintiff error 
contends that the rubber stamp indorsement authorized deposit 
the check the Portland bank, and nothing more, and this true 
the rubber stamp indorsement the Spokane check was tantamount 
deposit slip the Portland bank, and the statement rendered 
that bank such deposit. 

For these reasons, are the opinion that the plaintiff error 
was chargeable with notice the matter law, and 
its failure object notify the. defendant within reasonable time 
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any error the instructions necessarily without prejudice, and 
are not called upon approve disapprove the instructions com- 
plained of. 


Finding prejudicial error the record, the judgment affirmed. 


BANK NOT BOUND CASHIER’S UNAUTHOR- 
IZED PROMISE NOT ENFORCE NOTE 


First National Bank Greencastle Baer, Supreme Court Penn- 
sylvania, 120 Atl. Rep. 815 


was indebted the plaintiff bank. The corpora- 
tion executed note, payable the order the defendants, who 
were directors the corporation and financially interested it. 
The defendants indorsed the note and was discounted the 
plaintiff bank. The corporation’s account was credited with the 
balance remaining after the defendants’ claim against the corpora- 
tion had been satisfied. 

action the bank against the defendants indorsers 
the note, they defended the ground that the cashier 
had promised them, the time the note was indorsed, that they 
would not personally liable thereon, the paper was taken 
solely for the purpose balancing the books, that complaint 

from the bank examiner could avoided. 

was held that this defense was ineffective the absence 

proof that the cashier had authority make such agreement 

that the board directors subsequently ratified it. The defendants 
were, therefore, held liable. 


Action the First National Bank Greencastle against Adam 
Baer and others. Judgment for plaintiff, and defendants appeal. 
Affirmed. 

Chambersburg, for appellants. 

Walter Sharpe, Chambersburg, and Davison, 
Waynesboro, for appellee. 


SADLER, J.—The plaintiff national bank, and had amongst 
its customers the Greencastle Fertilizer Rendering Company, 
which defendants were directors, and also financially interested. Checks 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 41. 
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the corporation had been deposited the former the amount 
$5,700, and given, but they were returned protested. With other 
claims, the total indebtedness had reached $7,000, and this was un- 
secured. demand was made for immediate adjustment, and the 
result was the execution note for the sum due, signed the 
president and treasurer the fertilizer company, payable the order 
defendants, and indorsed them, with waiver protest and 
guaranty payment maturity. was discounted, and the entire 
proceeds, less the amount required satisfy the claim the plaintiff, 
was duly credited the company. small part the principal was 
subsequently paid. 

This suit was brought recover from the indorsers. They defended 
the ground that promise had been made the plaintiff’s cashier, 
the time signing, that there would personal liability, the 
paper was taken solely for the purpose balancing the books, that 
from the bank examiner could avoided. When the trial 
was had, the note was offered evidence, and the defendants were 
then permitted, against objection, offer proof their understanding 
the transaction. The jury was told, the agreement testified 
had been proven, find their favor. verdict was, however, 
rendered for plaintiff and judgment entered thereon, and from this 
action the learned court below the present appeal arises. 

first noted the defendants were interested the company 
for which they indorsed. the time the note was given was 
financial distress, but had prospects sale its plant, which would 
furnish relief those involved. They desired prevent the institu- 
tion any adverse proceedings, and the threatened application for 
receiver, later appointed, endangered the possibility return 
their investment. The obligation was discounted the bank, and the 
unpaid for which had been given were lifted. 


negotiable instrument deemed, prima facie, have been 
issued for valuable consideration, and every person whose signature 
appears thereon have become party thereto for value.’’ Act May 
16, 1901 (P. 194, art. 24; Pa. St. 1920, 16012). 


not necessary, however, this case rest any legal 
presumption, for the testimony clearly indicated the substantial benefit 
‘‘An antecedent pre-existing debt constitutes 
16013]), and, the defendants gave their note 
satisfy the the corporation prevent suit, they cannot 
successfully defend the ground that the proceeds were not 
personally received. They were accommodation indorsers, and liable, 
though this may have been known the subsequent holder for 
value. Act 1901 (P. 194, art. 29; Pa. St. 1920, 16018). Nor 
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there force the assertion, true, that the name the maker was 
added after they had signed. Act 1901 (P. 194, art. 63, 66; 
Pa. St. 1920, 16053, 16056). 

The defense interposed the trial was the alleged declaration the 
the bank that effort collect would made from the 
indorsers. Without affirmative proof his authority contract, 
such agreement was ineffective. Allen First Nat. Bank, 127 Pa. 
51, Atl. 886, Am. St. Rep. 829; State Bank Forsyth, Mont. 
249, 108 914, (N. 501, and note. His wrongful 
act—and the attempt deceive federal bank examiner was crime 
under the acts Congress—even proven would not bind the 
corporation, unless its board directors had knowledge such un- 
derstanding, and ratified it, and there intimation that these 
tions existed here. 

permitting evidence such promise, are opinion 
mistake was made, but the one harmed was the appellee, who, course, 
does not complain, since the jury found its favor. Proof 
contemporaneous parol agreement not admissible, where its effect 
destroy the instrument itself, though like testimony may offered 
establish the fact that the note was paid from some particular 
fund, one raised means over which the promisor has control. 
Second Nat. Bank Yeager, 268 Pa. 167, 111 Atl. 159. 

between accommodation indorser and the person for whose 
benefit the obligation given, and who not holder for value, such 
contract may shown, and that what was decided Lackawanna 
Trust Co. 264 Pa. 226, 107 Atl. 693 (see, also, Tasker’s 
Estate, 182 Pa. 122, Atl. 924), relied appellants, where the 
affidavit defense, held insufficient, expressly averred these facts. 
Nor was there any fraud shown here the securing the signatures 
defendants, thus shifting the burden proof, Second Nat. 
Bank Hoffman, 229 Pa. 429, Atl. 1002. 

Irrespective the question the cashier’s authority contract, 
here contended, and whether truth any promise was made him 
not ask the indorsers for payment, substantial defense was 
offered. Prima facie the note was valid, and prove its execution, 
and that balance remained unsatisfied, the plaintiff was not required 
show any unlawful agreement. 


test whether demand connected with illegal transaction 
being enforced law whether the plaintiff requires the 
aid the illegal transaction establish his case. plaintiff can- 
not open his case without showing that has broken the law, court 
will not assist him, whatever his claims, justice, may upon the 
Swan Scott, Serg. 155, 164; Sauer School 
District, 243 Pa. 294, Atl. 150; Stern Co. Ins. Co., 269 Pa. 559, 


‘ 
‘ 
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112 Atl. 865; Skagit State Bank Moody, Wash. 286, 150 Pac. 
1916A, 1215; First Nat. Bank Coal Co., Va. 505, 
103 Kan. 705, 177 Pae. 54. 


This well-established principle recognized the learned counsel 
for appellants, who, however, urge that the decisions referred have 
application where there involved violation criminal statute, 
when, insisted, defendant may set his own illegal conduct 
prevent recovery, and the authorities from Evans Dravo, Pa. 
62, Am. 359, Kuhn Buhl, 251 Pa. 348, Atl. 977, Ann. 
Cas. 1917D, 415, where such suggestion made, are cited. 

true that, the contract is, reason law public policy, 
entirely void, and would against interest recognize the transac- 
tion, the rule referred will applied; but the principle cannot 
invoked here, where the giving the note, thus fixing the liability, was 
perfectly legal, and the illegality appeared solely the supplemental 
agreement, which was contended had been made contemporaneously, 
and upon the proof which defendants relied. 


integrity the established, written contract could not 
affected what, true, was collateral undertaking un- 
lawful act. rested perfectly good consideration, 
wholly independent the merely collateral promise.’’ Irvin Irvin, 
169 Pa. 529, 547, Atl. 445, 449 (29 292). 


are correct conclusion was reached below, and, 
without referring specifically the assignments error, the proposi- 
tions contained therein having been answered the discussion which 
precedes, they are all overruled. 

The judgment affirmed. 


MONEY DEPOSITED ESCROW ENTITLED 
PRIORITY BANK’S INSOLVENCY 


Marshall Farmers’ Merchants’ Bank Steele, Springfield, Mo., 
Court Appeals, 253 Rep. 


The plaintiff signed surety bond, executed Mrs. 
Drewery principal. The latter arranged with him for deposit 
$340 indemnify him against any liability that might incur 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 115. 
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reason signing her bond. Marshall deposited the meney 
the Farmers’ Merchants’ Bank. receivedfrom the bank 
deposit slip marked Account,’’ which stated that the money 
the bond. the time the deposit, Marshall had 
with the bank, but the deposit was not credited that 
account. 

few days after the deposit was made, the bank became 
insolvent. The plaintiff then sought recover the amount deposited 
The question presented for the court’s decision was 
whether the bank held the money special general deposit. 
the deposit was general one, the plaintiff would entitled 
preference over any the bank’s If, the other 
hand, was special deposit the plaintiff would entitled 
preference. 

was held that the bank was holding the money special 
deposit, and was acting trustee bailee the fund. More- 
over, the plaintiff was entitled preference payment, whether 
not the money deposited had been mingled with.the funds the 
bank. 


Claim Marshall against the Farmers’ Merchants’ Bank, 
ete., Steele. Judgment for claimant, and defendant appeals. 
Affirmed. 

Sheppard Hawkins, Caruthersville, for appellant. 

MeKay, Caruthersville, for respondent. 


FARRINGTON, J.—This appeal grows out judgment the 
court allowing claim against the Farmers’ Merchants’ Bank, 
which bank, December 24, 1921, was placed the hands the 
State Commission for liquidation. December 15, 1921, 
Marshall made deposit the Farmers’ Merchants’ Bank, for 
which received the following deposit slip: 


Merchants’ Bank. 

Mo., 12—15, 1921. 

$340.00. 


After hearing the evidence, the trial court rendered judgment 
favor the claimant. 

The facts this.case show that Mrs. Drewery had been arrested 
and was desirous making bond; that she made arrangements with 
Marshall, the claimant here, deposit with him $340 
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indemnify him against any liability that might incur reason 
signing her bond. The $340 received Marshall was deposited 
him the bank; receiving therefor the above-quoted deposit slip. 

The question determined the trial court was whether the 
bank was holding this money special general deposit. 
general deposit, course claimant was entitled preference 
any the bank’s the other hand, special 
the claimant would entitled preference. 


The question for determination here whether there 
evidence uphold the judgment the trial court finding that it. 
was special deposit. turning the abstract, find the 


slip which very strong evidence special deposit. also shown: 
the cashier the bank who received the deposit that Marshall had! 
general account the bank, but this money was not placed it.. 
also shown that could not check this account unless 
suffered loss reason signing the bond, and, course, 
Drewery, the woman who was giving the bond, could not check 
she had contract whatever with the bank. 

There conflict the evidence concerning the time that the 
money was deposited. The cashier stated that both Mrs. Drewery and 
Marshall were there and wanted him merely hold the money, which 
refused do, but told them they must deposit the usual way. 
Both Marshall and Mrs. Drewery deny that they were there, and 
that they had this conversation with the cashier. 

Under these facts the trial court was clearly justified holding- 
that this was not general deposit, but was held special 
the title which did not the bank, but the other hand 
was acting mere trustee bailee this fund, paid out to: 
Marshall the event that suffered loss account having signed: 
the bond, and checked out him and paid back Mrs. 
was not required pay anything reason having signed! 
the bond. Any number cases Missouri hold that there can 
special deposit, such was made this case, and, even though the 
money mingled with the funds the bank and cannot identified, 
yet the depositor can claim the full amount the deposit out the 
assets the bank from those who are intrusted with the keeping 
same. Harrison Smith, Mo. 210, Am. Rep. 571; Stoller 
Coates, Mo. 514. 

find nothing the following cases cited appellant which 
hold against this ruling. fact, some the authorities hold that 
not necessary, order create special deposit, that the identical 
money shall returned. Schulz Bank Harrisonville (Mo. 
246 614; Paul Draper, 158 Mo. 197, 77, Am. St. 
Rep. 296. The latter opinion refers, with approval, the 
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Harrison Smith, above cited. See, also, the following cases cited 
appellant: Butcher Butler, 134 Mo. App. 61, 114 564; Tier- 
Ex’r Seeurity Bldg. Loan Ass’n, 152 Mo. 135, 
1072. 

Bank, 112 Cal. 598, Pac. 1063, 479, Am. St. 
Rep. 228. See, also, L., 519, 148; Corpus Juris, 631, 307. 

The evidence this sufficient warrant the court finding 
that this was special deposit and not general deposit, and the cases 
cited support the doctrine that can recovered preference. 

The judgment affirmed. 


BANK HELD LIABLE FOR THEFT BONDS 
ITS CUSTODY 


Fidelity Title Trust Co. First National Bank Spring Mills, 
Supreme Court Pennsylvania, 112 Atl. Rep. 505 


brokerage firm, the request one who falsely 
represented that was acting for the defendant bank, purchased 
liberty bonds worth $5,000. The bonds were delivered the 
plaintiff bank, forwarded the defend- 
ant, with sight draft for $5,000. The plaintiff sent them 
registered mail the defendant. falsely stated the 
the defendant that the bonds had been sent for his ac- 
count and when the placed them within easy reach, -he 
picked them and walked out with them, saying that would 
back and settle for them few days. The defendant gave 
the plaintiff notice the theft until after McFeaters had dis- 
appeared. 

action against the defendant bank recover the value 
the bonds was held that the bank was liable for the entire 
loss resulting from the theft, since failed act with the utmost 
promptness, diligence, and good faith upon receiving the bonds 
and sight draft, and since failed give immediate notice the 
theft the bonds. The court held spite the fact that 
the bank did not authorize the purchase the bonds, and was 
unaware the transaction until the bonds and draft were received. 


Action the Fidelity Title Trust Co., against the First National 
Bank Spring Mills. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 227. 
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Gettig, Spangler, Ivan Walker, and John Bower, 
all Bellefonte, for appellant. 

John Blanchard and William McClung, both Bellefonte, 
Park Alexander, Pittsburgh, and Edmund Blanchard, Belle- 
fonte, for appellee. 


SIMPSON, J.—At the instance (who falsely 
represented was acting for defendant this regard) Moore, Leon- 
ard Lynch purchased $5,000 par value unregistered coupon bonds, 
and handed them plaintiff, collecting agent, forwarded 
defendant, with sight draft follows: 


Leonard Lynch, Bankers Brokers. 
Pa., May 24, 1922. 
sight, with exchange, pay the order Fidelity Title 
Trust Co. five thousand twenty-seven and 78/100 dollars. $5,000 Lib. 
attached. 
Leonard Lynch, 
John Garrett. 
National Bank, Spring Mills, Centre Co., Pa.’’ 


Plaintiff, the payee named, indorsed it: 


any bank, banker trust company, order, for collection 
and remittance Fidelity Title Trust Co. 
Murray, Treasurer.’’ 


and sent defendant registered mail, this letter: 


Title Trust Co. 
Pa., May 24, 1922. 
National Bank, Spring Mills, Centre Co., Pa.: for 
collection and return credit items below. 
truly, Eugene Murray, Treasurer. 
whom drawn, You. 
sight draft, 5,000 bonds attached. 
$5,027.78, plus exchange.’’ 


The next afternoon defendant’s teller received and receipted for 
both these papers, and the morning May 26, 1922, delivered 
them the the bank. with whom defendant had 
had prior dealings, called the bank, falsely stated that the bonds 
had been sent for his account, and, when the cashier placed them 
within easy reach, picked them and walked off with them, saying 
would back few days later and for them. Apparently 
relying this promise, defendant made attempt apprehend him, 
recover the bonds their value, nor did advise plaintiff 


4 
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Moore, Leonard Lynch the loss. May 29, 1922, 
telephone conversation with defendant’s cashier, again told the 
latter was coming down few days settle for the bonds. 
Neither plaintiff nor Moore, Leonard Lynch learned the theft 
until June 1922, when the latter called defendant the tele- 
phone, and the course the ensuing conversation was told its 
the interim had disappeared, and there was 
possibility recovery from him. 

Both before and after knew the theft plaintiff requested de- 
fendants pay the draft return the bonds. All these demands 
being ignored, the present action trover and conversion was 
brought, and from the judgment instructed verdict for plaintiff 
this appeal was taken. Defendant avers that whether not was 
liable that form action was, under the evidence, for the jury, and 
not for the court, and this raises the principal question the case. 

its affidavit defense defendant averred that Moore, Leonard 
were the real owners the bonds (which true), and that 
they connived with relation this matter, insinuating, 
but not averring, that the two were engaged conspiracy de- 
fraud. evidence was offered sustain this unpleasant intimation; 
but was shown that few days after the bonds were stolen some 
unrecognized person, supposed connected with Moore, Leonard 
Lynch, said telephonically one defendant’s directors McFeaters 
was their [firm’s] employ trial for week,’’ and its cashier 
that, another and later transaction, was ‘‘their agent.’’ 
were assume that these statements would have justified finding 
that was Moore, Leonard Lynch’s employee agent the time 
stole the bonds from defendant, would not aid the latter, for 
there was evidence had any express implied authority take 
the bonds, and had the burden proving this necessary fact its 
defense. Interstate Securities Co. Third National Bank, 231 Pa. 
422, Atl. 

Appellant also avers had not purchase the 
bonds, and was unaware the transaction until the papers were 
received. This being so, knew, soon they were delivered it, 
that mistake had been made; from inspection also knew the draft 
was sight draft which should honor dishonor within hours 
did not wish deemed have (sections 136 and 
137 the Negotiable Instruments Act May 16, 1901 [P. 194, 
213; Pa. St. 1920, 16128, and knew further that the 
bonds were such character their mere possession innocent 
holder for value would possibly give good title them, even though 
purchased from one later shown thief. These. facts 
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called upon defendant act with the ‘‘utmost promptness, diligence 
and good after received the draft and bonds (Iron City Na- 
tional Bank Ft. Pitt National Bank, 159 Pa. 46, 49, Atl. 195, 
615), each which respects however, wholly failed, 
and hence made itself liable for the resulting loss. 

Moreover the failure give timely notice the stealing the 
bonds leads the same conclusion. defendant did not intend 
become responsible for their value, should have given immediate 
notice the theft plaintiff Moore, Leonard Lynch. had 
done so, might have been arrested and the bonds their 
value recovered. This opportunity was lost defendant’s silence, and 
the courts will not weigh, nor permit jury consider, whether 
not anything might have been thereby recovered (Leather Manufac- 
turers’ National Bank Morgan, 117 96, Sup. Ct. 657, 
Ed. 811; MeNeely Bank North America, 221 Pa. 599, Atl. 
891, [N. 79), but will require defendant, because 
its neglect this respect, make good the entire loss. 

Nor there any real doubt but that plaintiff had such special 
interest entitles maintain the action. had right the 
possession the bonds against everybody but Moore, Leonard 
Lynch, and had duty the latter for its handling 
them; defendant wholly failed prove anything which would have 
relieved from liability had been sued that firm, and hence 
concern the question actual ownership the de- 
fense [does not] turn upon points involving the personal conduct 
the true owner, those who preceded him,’’ and this alfhough 
plaintiff ‘‘was mere collecting Brown Clark, Pa. 469; 
Farmers’ Deposit National Bank Penn Bank, 123. Pa. 283, 291, 
Atl. 761, 273; Gunzburger Rosenthal, 226 Pa. 300, 

are thus brought the important question this viz.; 
Was the court below justified giving binding instructions for 
plaintiff, view the fact that this was suit trover and con- 
version? nothing further had been shown except the receipt 
the bonds defendant, and its refusal return them demand, 
course the action would lie. But demand and refusal are only 
evidence from which conversion may may not 
depending the the particular case (Blakey 
Douglas, Sad. [Pa.] 495, Atl. 398; 2031; Ruling Case 
Law 1124); hence, when, here, could have been found the 
jury that before demand made the bonds had been stolen, result 
negligence only, and not reason any tortious act, the question 
conversion became matter fact for that tribunal decide, and 
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not law for the court (Dearbourn Union National Bank, Me. 
273; Bailey Conversion, 317; Ruling Case Law, 1112). 

does not follow, however, that must reverse the judgment 
because this error. its own showing defendant liable plain- 
tiff proper form action, and the change thereto may yet 
made amendment the present case. The right maintain 
this kind suit was raised the affidavit defense, but barely re- 
ferred the trial. had been insisted upon that time, 
not unlikely amendment would have been applied for and 
granted; for, since defendant corporation, plaintiff can gain 
advantage judgment this action, rather than assumpsit 
negligence, and, except regards the costs, defendant will lose 
nothing amendment made. any event, however, would 
useless reverse and send the back for retrial, with 
amendment then allowable and verdict for plaintiff inevitable; hence 
will consider the amendment made, and affirm the judgment, 
but without costs either court. 

Judgment affirmed; plaintiff pay its own the court 
below and here. 


NOTE RETURNED POSSESSION PAYEE 
AFTER NEGOTIATION 


State Finance Corporation Pistorino, Supreme Judicial Court 
Massachusetts, 139 Rep 653 


promissory note was indorsed the firm name partner- 
ship which the defendant was member. The note bore two 
indorsements the payee, one prior and one subsequent the 
indorsement the partnership. 

action the note was held that the defendant was 
liable holder due course even though the note 
indorsed without the defendant’s knowledge his partner the 
firm name. 

was also held that the right the bona fide holder 
recover against the defendant was not defeated the fact that 
the note, after having been once negotiated the payee, sub- 
sequently came into his hands before maturity and the usual 
course business. 


Action the State Finance Corporation against Joseph 
and another. The trial court denied the defendant Pistorino’s request 


similar decisions see Banking Law Journal Digest (Second 
Edition) 
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for rulings and found for the plaintiff, and the named defendant 
excepts. Exceptions overruled. 
The note and the indorsements were follows: 


$7500. New York City, July 12, 1921. 
days after date promise pay the order Kreger 
Navigation Co., seventy-five hundred dollars without interest 
610 Broadway, New York City. 
Berlow Corporation, 
received. Elias Berlow, Pres. 
Due Sept. 11.’’ 


Navigation Co., Inc., 

Gilbert, Pres. 
Yunes, 

Yunes. 
Berlow. 
Gilbert. 

Navigation Co., 
Gilbert, 


Joseph Jacobs and Jacobs Jacobs, all Boston, for plaintiff. 
Joseph Zottoli, Boston, for defendant, Pistorino. 


BRALEY, J.—The indorsement the note the firm name 
one member withoyt the knowledge his partner does not the 
record relieve the defendant from liability. having given 
value and acquired title before maturity without knowledge the 
under which the indorsement was made, ordinarily 
would holder due course. 107, 75; Merchants’ Na- 
tional Bank Marden, Orth Hastings Co., 234 Mass. 161, 168, 125 
384. 

But the defendant contends that under the order the indorse- 
ments appearing the note manifest that the note did not pass 
from the possession the payee until negotiated the payee 
plaintiff, and therefore the indorsement was for the accommodation 
the payee, which the plaintiff had notice. The judge, however, has 
found that the indorsement was for the accommodation the maker, 
and this finding conclusive. Goodman Gaull, 244 Mass. 138 
910. The National Bank the Commonwealth Law, 
127 Mass. 72, Harrington Baker, 173 Mass. 488, 490, 903, 
and Brill Co. Norton Taunton Street Railway, 189 Mass. 
are clearly distinguishable. 
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also plain that this contention groundless when the indorse- 
ments are read the order which they appear the note. 
pointed out the trial judge: 


mere fact that note, before its maturity, comes the usual 
course business hands the payee after having been once 
negotiated him, does not destroy its negotiability, nor defeat the 
right bona fide holder recover against all who are parties the 
note the time negotiated West Boston Savings Bank 
Thompson, 124 Mass. 506, 513. 


The plaintiff, moreover, could strike out every indorsement not 
its title and allege that was the holder under the blank 
indorsement the firm. Parker Roberts, 243 Mass. 174, 137 
295; 107, defendant’s requests having been denied 
rightly, the exceptions must overruled. 

ordered. 


BANK REDELIVERING PROPERTY MORT- 
GAGEE FOR PURPOSE SALE HELD 
ENTITLED PROCEEDS 


First National Bank Greenville First State Bank Campbell, 
Court Civil Appeals Texas, 252 Rep. 1089 


One Gilbreath, being indebted the First State Bank Camp- 
bell, executed the bank chattel mortgage secure the indebted- 
ness. The mortgage covered all Gilbreath’s crops for 1921. 
During that year, Gilbreath produced eleven bales cotton, which 
were put cotton yard. The cotton yard tickets were delivered 
the bank. Thereafter, they were redelivered Gilbreath with the 
understanding that was sell the cotton and turn over the 
bank the proceeds the sale credited the debt. 

Gilbreath, after making the sale, deposited the proceeds the 
First National Bank Greenville. the time the deposit, 
Gilbreath was indebted the Greenville bank upon promissory 
note, which was then past due. the following day, drew 
check favor the Campbell bank for the amount the deposit. 
The Greenville bank declined honor the check the ground 
that the deposit had been applied and credited upon the note held 
against Gilbreath. 


similar decisions see Banking Law Journal Digest (Second 
Edition) 504, 505. 
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was held that the Greenville bank could not apply the 
proceeds the sale the extinguishment Gilbreath’s debt 
it, whether not knew the time the deposit that the 
money belonged the Campbell State Bank. The reason given for 
the decision was that the evidence showed that Gilbreath held the 
cotton special agent the Campbell bank sell and deliver 
the proceeds said bank, and the bank did not lose its right the 
proceeds permitting Gilbreath, acting its agent, make 
deposit his own name rather than the name the actual 
owner. 


Appeal from Hunt County Court; Olin MeWhirter, Judge. 

Action the First State Bank Campbell again the First Na- 
tional Bank Greenville. Judgment f@r plaintiff, and defendant 
appeals. Affirmed. 

Neyland Neyland, Greenville, for appellant. 

Clark Sweeton, Greenville, for appellee. 


HAMILTON, J.—We make the following finding 
about December 14, 1921, Gilbreath was indebted appellee 
the sum $1,435. The indebtedness was evidenced promissory 
note then past due. Gilbreath had executed appellee chattel mort- 
gage secure the indebtedness, mortgaging certain live stock and 


farming implements and ‘‘all crops for 1921.’’ Gilbreath who was 
farmer Hunt county, Tex., during the year 1921 produced bales 
which were put the cotton yard Campbell, Hunt 
Tex., and the cotton yard tickets were delivered appellee. 
The mortgage contained crops beyond that above 
quoted, but the proof shows without any contradiction that the mort- 
gage was intended, both Gilbreath and the appellee bank, mort- 
gage all crops raised Gilbreath upon his premises Hunt 
county. Mutually between them the mortgage was recognized and 
treated valid one. The delivery the cotton yard tickets was 
made the Campbell bank Gilbreath symbolical delivery the 
cotton appellee sold for the purpose applying the proceeds 
upon the debt. 

About December 12, 1921, was decided and agreed between the 
bank and Gilbreath that the cotton should sold and the money 
obtained for applied upon the note. The appellee bank suggested 
Gilbreath that himself would haul the cotton Greenville and 
sell there, where better market than that Campbell existed, 
could thereby ‘‘make wages’’ obtaining the benefits making 
delivery and sale Greenville. having been understood between 
Gilbreath and representative the bank that December 
should load the cotton his wagons and transport Greenville and 
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sell it, the tickets were delivered Gilbreath the bank for the 
purpose making sale the cotton Greenville and turning over 
appellee the proceeds the sale credited the debt. The cotton 
were delivered Gilbreath solely for this purpose, and made 
the sale the 13th day December, 1921, depositing the check 
received for the cotton the First National Bank Greenville. 
the time the deposit was made Gilbreath was indebted the First Na- 
tional Bank Greenville upon promissory note for $854, which was 
also past due. Gilbreath was not customer the First National Bank 
Greenville, and his only reason for depositing the money that 
bank was that might leave there checked out appellee 
bank the next day. the time the deposit was made, Gilbreath, 
according his testimony® informed the First National Bank that 
the money being deposited belonged the Campbell State Bank, 
although the deposit was made Gilbreath’s name; the check having 
been made him the purchaser. 

returned Campbell and, the morning December 14, 
1921, went the First State Bank Campbell, exhibited the deposit 
slip given him the First National Bank Greenville, and executed 
appellee check for the amount the deposit. Appellant declined 
honor the check, claiming that the deposit made Gilbreath had 
been applied and credited upon the note held appellant 
Gilbreath. The note held appellant was not marked paid nor 
delivered Gilbreath, but remained the possession appellant. Its 
denied that Gilbreath told him the money belonged the First 
State Bank Campbell, but testified that told Gilbreath could 
check the money out Campbell. 

The case was tried before the court and jury and, the conclu- 
sion the evidence, the jury was directed peremptory instruction 
return verdict for appellee for the full amount the proceeds 
the sale. 

Opinion 


not think the chattel mortgage was void between the parties 
because indefiniteness and insufficiency the description, under the 
facts and circumstances and the mutual understanding and attitude 
Gilbreath and the Campbell bank towards it. However insufficient the 
description standing alone may said be, the parties treated 
valid and applying the specific property question. Edwards 
Mays (Tex. Civ. App.) 510. They considered and 
ognized binding mortgage upon the particular property from 
which the money deposited the bank was realized. There 
dispute that was intended the time the mortgage was given that 
should apply this property and parol between the 
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parties the description was made definite. This permigsible. Clark 
Boice Lbr. Co. Bank (Tex. Civ. App.) 200 197. 

But, excluding from consideration the mortgage, the evidence seems 
conclusively establish delivery the cotton the bank with 
intention that title should pass. The mortgagor testified that 
considered the cotton belonged the bank because was not worth 
enough pay the debt. Delivery was actually made the mortgagor 
the time the tickets were delivered, with the intention passing 
title appellee bank. The tickets were not returned Gilbreath for 
the purpose reinvesting him with title the property, but were 
delivered him only bailee, for the purpose his making sale and 
application the funds upon his note. Gilbreath, under the 
undisputed facts, merely the Campbell bank’s speeial agent 
making the sale. This act and transaction did not impair the Camp- 
bell bank’s title the property. Crow Bank, Tex. 362; Kellogg 
Tompson, 142 Mass. 76, 860; Benham Ham, Wash. 
128, 459, Am. St. Rep. 851. 

Even conceded that Gilbreath did not represent the 
appellant bank the time the deposit was made that the money 
belonged the Campbell State Bank, are the opinion that, never- 
theless, appellant could not apply the proceeds the sale the 
extinguishment Gilbreath’s debt under the 
which existed the time. The undisputed facts reveal clearly 
transaction between the appellee bank and Gilbreath, which resulted 
the acquisition the title the property the bank and the 
delivery the bank Gilbreath, under bailment special 
agency take Greenville, make sale, and deliver the funds the 
appellee bank. The appellant bank suffered loss the transaction. 
Its position was way changed require pay- 
ment the funds the Campbell State Bank leaves the appellant 
bank precisely the same situation where stood the time the 
deposit was made relation Gilbreath’s indebtedness it. Under 
these circumstances the contention untenable that bank can offset 
indebtedness with money belonging third party, merely 
because such party permits the debtor, acting his agent, make 
deposit the debtor’s name rather than the name such third 
party who the actual owner the funds. 

the case had been submitted the jury and verdict had been 
returned for appellant, such verdict could not permitted stand 
the light the proof. Accordingly, these the trial 
court did not err giving peremptory instruction, and the judgment 

Affirmed. 
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STATE BANK HELD NOT UNDISCLOSED PRIN- 
LIABLE FOR DEPOSITS LATTER 


Jones First State Savings Bank Marcellus, Supreme Court 
Michigan, 193 Rep. 810 


The plaintiff sought enforce certain certificates deposit 
against the defendant, the First State Savings Bank 
lost through the failure private bank. alleged .that the 
defendant was the principal the private bank. 
support this allegation offered evidence the following facts: 

Two the directors the defendant bank were members the 
partnership conducting the private bank. One them was cashier 
the defendant. The private bank frequently made loans notes 
which the defendant was named payee. The notes were 
commonly sold the defendant without indorsement the 
private bank. The cashiers both banks had made statements 
the effect that the affairs the private bank were controlled the 
defendant. 

was held that the plaintiff could not recover, sinee the 
evidence was insufficient show the alleged relationship between 
the two banks. 


Action Calvin Jones, individually and trustee 
for the Jones Co-operative Association, corporation, 
against the First State Savings Bank Judgment for 
defendant, and plaintiff brings error. Judgment 

Burns Hadsell, Niles, and Gore Harvey, Benton Harbor, 
for appellant. 

Burritt Hamilton, Battle Creek, and, Claude Carney, 
Kalmazoo, for appellee. 


CLARK, J.—Walter Jones and Samuel Lowry did private 
banking business Jones under the name the Farmers’ Mer- 
chants’ Bank Jones. retired. Stanard became 
partner and the cashier. The bank failed. Plaintiff had 
deposit. sued defendant, the First State Savings Bank 
Marcellus, deposits the theory that defendant state bank was 
the undisclosed principal the defunct private bank. 
judgment directed verdict. Plaintiff error insists that there was 
sufficient evidence tending show the relation principal 
between the banks make question for the jury. 
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Mareellus about miles from Jones. The original partners 
were members defendant’s board directors. Lowry was also its 
and Jones, times, its attorney. The capital the private 
bank was $4,000. had written guaranty payment 
signed Jones covering all notes ‘‘indorsed the private 
bank. The private bank had note pads defendant, and many loans 
were made notes which the defendant was named payee. The 
notes were commonly sold defendant bank without indorsement 
the private bank. Some such notes were paid directly the state 
others through the private bank. said that some such 
notes nearly due and held defendant were exchanged with the 
private bank for other notes having longer time run. maker 
note promised time for payment Cashier Stanard, advised that 
his note was due and payable defendant bank, complained Lowry, 
defendant’s who said: 


Stanard not running the business down there. Mr. Stanard 
has say, and say you will have pay 


And that conversation such maker told the that Stanard 
had said was working the month for the Marcellus Bank, and 
that whatever Lowry said went. Cashier Lowry, 
defendant bank, sent money messenger the private bank 
directing him ‘‘to take the money the other bank.’’ The private 
bank commercial account with defendant. Lowry had 
deposit the private bank. 

The transactions between the banks were entered 
There showing that there was any entry defendant’s books 
loss paid gain received because the private bank; showing 
that such losses gains had been shared any one but the partners. 
not said that this claimed arrangement was known the other 
officers and stockholders defendant, nor that there was anything 
the and records defendant’s business which would apprise 
the state banking department this claimed agency. 
evidence corporate action defendant authorizing such alleged 
ageney, nor corporate ratification such agency. 

think there nothing the discounting and sale negotiable 
paper which aids the plaintiff. The transactions 
stressed counsel were due the common interest 
certain individuals rather than the claimed relation principal 
and agent. the statement Lowry the said maker note, 
the trial judge rightly said: 


This statement must taken conjunction with the transaction 
under discussion between the parties, and does not, opinion, 
have the foree which claimed here counsel 
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And are accord with his further holding: 


feel that the proof falls short establishing any relationship 
principal and agent between these two banks, and possible that 
there some proof here that possibly the Farmers’ Merchants’ Bank 
did act some capacity the agent the defendant bank, yet there 
absolutely that the Farmers’ Merchants’ Bank, 
receiving the deposit from the plaintiff, was acting within the scope 
any authority which had from the defendant bank, and both 
these elements being essential recovery the plaintiff this 


understand counsel for plaintiff concede that, 
absence other supporting evidence, declarations the alleged 
agents, made third persons, not the presence the alleged prin- 
cipal, not brought its knowledge nor ratified it, were not 
competent prove the agency, particularly when the alleged principal 
denied the agency. 935, and cases cited. unnecessary 
consider the defense ultra vires. 

Judgment affirmed. 


DIRECTION RETURN CHECKS DRAWEE 
BANK AFTER DISHONOR WAIVES 
NOTICE DISHONOR 


Armour Co. Guaranty State Bank, Court Civil Appeals 
Texas, 253 Rep. 1110 


Three checks issued partnership payable Armour Co. 
and drawn the Coleman Banking Co. South Bend, Texas, were 
indorsed the payee acting through its duly authorized agent, 
Helm. The checks were cashed for Helm the plaintiff, 
the Guaranty State Bank. Thereafter, the checks were dishonored 
the South Bend Bank. this fact, Helm was immediately 
notified. his direction the checks were several times returned 
for collection the drawee bank. After the final refusal the 
parties pay the checks Armour Co. was notified the dishonor. 

When sued upon the checks Armour Co. defended the 
ground that had not been served with notice dishonor the 
time and manner provided the Negotiable Instruments 

was held that Helm’s direction return the checks the 
drawee bank amounted waiver notice dishonor the 
part Armour Co. Accordingly, judgment was rendered 
favor the plaintiff. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 749. 
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Action the Guaranty State Bank against Armour Co. and 
others. Judgment for plaintiff, and defendant named appeals. Affirmed. 

Fred Arnold, Graham, Kirk, Chicago, and 
Capps, Cantey, Hanger Short, Fort Worth, for appellant. 

Brown Graham, Graham, for appellee. 


CONNER, J.—The Guaranty State Bank Graham, Tex., filed 
suit the Young county for the recovery $952.20. 
The suit was instituted against appellant and the members 
partnership doing business under the firm name the ‘‘Palace 
Market’’ upon three certain checks made said firm, payable the 
defendant Armour Co., and drawn the Coleman 
Banking Co. South Bend, Tex. was alleged that the checks 
specified, aggregating the sum $952.20, had been delivered and 
indorsed Armour Co., acting through its duly authorized agent, 
Helm, whom, for Armour Co., the plaintiff paid the face 
value said checks, less the usual banking 

answer was filed the members the partnership, but Armour 
Co. answered general demurrer, special exception, general 
denial, and specially the effeet that had not been served with 
notice the dishonor the checks referred to, the time and man- 
ner provided the Negotiable Instruments Act (Vernon’s Ann. Civ. 
St. Supp. 1922, arts. 6001—1 6001—197). which plea the plain- 
tiff replied, among other things, the effect that Helm the time was 
acting the authorized agent Armour Co.; that immediately 
after the dishonor the checks had been notified thereof and the 
checks again, several times, returned for collection the bank 
which they had been drawn the direction said Helm, and 
with custom previously adopted between them, and that 
after the final refusal the parties pay the checks Armour Co. 
had been duly notified the dishonor; and was charged, sub- 
stance, that reason the facts stated the notice dishonor 
required the Negotiable Instruments Act had been waived. 

There was jury trial; the court submitting the case upon special 
issues, which, together with the answers thereto, are follows: 


When the two checks question marked Exhibit and 
dated and 10, 1921, were returned from the South Bend Bank unpaid 
the first time, did Helm the said bank return the 
the Coleman Banking Co. for Ans. Yes. 

Did the said Helm the said bank Graham 
return the three checks the Coleman Banking Co. South Bend 
for Yes. 

you answer ‘Yes’ to, the foregoing, then state how many times 
the said Helm instructed the said bank Graham return the 
cheeks the bank South Bend for collection. Ans. Three times. 


Yer 
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Did Helm, the time the checks were returned 
the South Bend Bank each time, promise the plaintiff that the checks 
would taken care and payment guaranteed, words that 


effect? Ans. Yes. 
Did Helm give general instructions the bank 


Graham send back for collection any checks that had cashed with 
that had been dishonored? Ans. Yes. 

you answer special issue No. the affirmative, then 
were these instruction and effect each time the checks were 
returned the South Bend Bank? Yes. 

Did the Guaranty State Bank, any its employees, 
notify either Helm Armour Co., within hours after said 
checks had been first returned them, that they had been dishonored 
the Coleman Banking Co.? Ans. No. 

Did Armour Co., its agent, Helm, the time said 
checks were first presented the Guaranty State Bank subsequently 
thereto, waive the giving notice the Guaranty State Bank? Ans. 


Upon the answers the jury the special issues submitted, judg- 
ment was rendered favor the plaintiff for the sum $952.20, 
prayed for plaintiff, and the defendant Armour Co. has duly 
appealed. 

The vital question presented for our determination whether 
not there was waiver notice the dishonor the checks indorsed 


and paid Armour Co. alleged appellee’s petition. 
undisputed that the checks were duly presented for payment and were 
dishonored, and section the Negotiable Instruments Act (see 
article the Complete Texas Statutes 1920, Vernon’s 
Ann. Civ. St. Supp. 1922, art. 6001—89) provides that— 


herein otherwise provided, when negotiable instrument 
has been dishonored nonacceptance nonpayment, notice dis- 
honor must given the drawer and each indorser, and any 
drawer indorser whom such notice not given discharged.’’ 


Other sections the Negotiable Instruments Act require notice 
dishonor given within hours thereafter. See sections 103 and 
104 (articles 6001—163, 6001—104). This was not done. But yet 
another section, wit, 109 (article 6001—109), provides that— 


dishonor may waived, either before the time giving 
notice has arrived, after the omission give due notice, and the 
waiver may express 


Appellee invokes the benefit this later section, and, will 
seen reference the findings the jury, the verdict its favor 
the issue waiver. have considered the evidence, 
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and our judgment sustains the verdict. There was evidence 
the part one the bank officers the effect that prior the pay- 
the checks involved the transaction, and prior the 
indorsement the appellant’s agent, Helm, the latter had instructed 
the bank return checks that had been dishonored the bank upon 
which they had been drawn, and that upon the occasion question 
Helm, upon being informed the dishonor the checks, each time 
expressly directed the checks returned and promised that 
would see that they were paid. The agency Helm not denied. 
seems undisputed that agent appellant was authorized 
receive and collect checks given appellant’s customers for its 
which Helm was salesman, and the transaction, 
seems have been one which this salesman, for products 
his principal, received checks and method collection indorsed 
them the appellee bank forwarded the payee bank for 
payment. see reason for concluding that Helm, the agent, was 
not still acting within least his implied apparent authority the 
effort the checks after their dishonor. seems us, 
was still interested seeing this done, notwithstanding the fact that 
the appellee bank had paid him therefor. Thereby might 
relieve himself and his principal least moral obligation 
return the money received event final collection could not made. 

was held, effect, the cases Linthicum Bagby, 131 Md. 
644, 102 Atl. 997, and Simonoff National Bank, 279 Ill. 248, 116 
636, that waiver notice dishonor may implied any 
conduct words the indorser whereby the holder reasonably 
induced believe that such waiver intended, and that. this 
question for the jury. Richardson Kulp, Law, 123,.78 Atl. 
1062, case where indorser, knowing was discharged from 
liability for want proper notice the dishonor, promised that the 
maker did not pay the note would. was held that waived his 
discharge. 

addition what have said, gravely doubt whether appel- 
lant position claim the benefit the notice dishonor required 
the Negotiable Instruments Act. reference section 115 that 
act (article 6001—115), will seen that dishonor not 
required given indorser certain cases, among others, 
the instrument was made accepted for his 
While true that the indorsement Helm the appellee bank, 
the authority which not seriously denied, the legal title and 
right collect the checks was vested the appellee bank and that 
payment therefor was made, and hence, form, sale, yet the transac- 
tion, substance, before indicated, was apparently least for 
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mere accommodation Armour Co. its essence, the 
bank simply took the checks for collection. was not purchase 
the sense commercial law, but means adopted the instance 
appellant’s undisputed agent forthwith receive payment and await 
later actual collection from the makers. undisputed that the face 
value the checks indorsed was paid the appellee bank appel- 
lant’s agent, less nominal commission usually charged such 
and that appellant fact received and yet retains the moneys paid. 
And feel very much inclined the view that section 115 applies. 
But, however this may be, and regardless other questions 
presented not relating the issue, think the jury’s verdict the 
issue waiver must upheld having been made one apparently 
authorized make it, and that hence the judgment must affirmed. 


BANK PERMITTING INDORSER ERASE 
INDORSEMENT PLEDGED NOTES 
HELD LIABLE 


Pace Bank Thomasville, Supreme Court Georgia, 117 
Rep. 741 


The plaintiff delivered the Bank Thomasville several notes 
collateral security secure the payment certain other notes 
secured mortgage the plaintiff’s property. The notes were 
collected the bank and applied the indebtedness 
the mortgage. 

Subsequently, the bank permitted indorser the notes, with- 
out the consent knowledge the plaintiff, erase his indorse- 
ment from each them. The notes were thereby rendered worth- 
less the makers them were insolvent. 

Upon the refusal the bank the plaintiff’s indebted- 
ness with the amount the notes, the plaintiff brought action 
compel the bank make the and have the mortgage 
given him secure the indebtedness the bank canceled upon 
payment him the difference between the amount the notes 
with interest and the amount the indebtedness. 

judgment dismissing the petition was reversed, upon 
appeal, the ground that the bank’s action permitting the 
indorser erase his indorsement from the notes without the 
sent the plaintiff, thus rendering the notes insolvent, was 
much conversion the notes the bank had sold the notes 
and received the value money therefor. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 966. 
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Suit Pace against the Bank Thomasville. Judgment 
for defendant demurrer, and plaintiff brings error. Reversed. 

Pace brought equitable petition against the Bank 
Thomasville, hereinafter called the bank, and alleged substantially the 
following 

The bank held mortgage against certain property owned the 
plaintiff secure indebtedness about $6,600. September 
1919, plaintiff deposited with the bank collateral security, secure 
the payment the notes secured by. the mortgage, notes $225 
each, all bearing interest from date per cent. The notes were 
collected the bank and applied the indebtedness secured 
the mortgage. The notes fell due monthly, and eaeh them was 
signed the Thomasville Co., partnership composed 
Smith and Theodore Titus, Jr. The notes had been paid down 
where the principal sum due was $3,100. Smith retired from 
the partnership. Some the notes were past due. Plaintiff demanded 
that the notes paid, that new notes given with security, 
that the old notes indorsed. Theodore Titus, Jr., was anxious 
obtain extension time. demanded new notes with 
security, indorsement the old notes, condition precedent 
not suing immediately the notes. Theodore Titus, Jr., presented the 
matter his father, Theodore Titus, Sr., who, consideration the 
extension time payment the notes, indorsed all them. The 
notes were the possession the bank collateral security prior to, 
and the time of, and after the indorsement by, Theodore Titus, Sr., 
and are still its possession. After the notes were indorsed 
Theodore Titus, prior October 11, 1920, the bank delivered the 
notes Theodore Titus, Sr., without the consent knowledge plain- 
tiff, and Theodore Titus, Sr., erased his indorsement from each the 
notes, which erasures were made with the knowledge and consent 
the bank, and without the knowledge and consent plaintiff, and after 
erasing his indorsement from the notes Theodore Titus, Sr., returned 
them the bank their changed condition, and they were accepted 
and held the bank such changed condition. 

The bank failed and refused credit indebtedness with 
the amount the notes, wit, $3,100, and interest thereon. The bank 
cannot return plaintiff the collateral security which placed with 
the bank, and should required indebtedness 
with the amount the collateral. The notes, without the indorsement 
Theodore Titus, Sr., are without value. October 11, 1920, plain- 
tiff tendered the bank the difference between the amount due plain- 
tiff the bank and the amount the collateral security which the 
bank had permitted ‘‘changed and ruined,’’ and plaintiff stands ready 
and willing pay the bank the difference. The consideration moving 
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Theodore Titus, Sr., indorse the notes, was the extension time 
all notes days, and most said notes were not due, but only 
two the notes were past due this time. The bank released and 
discharged Theodore Titus, Sr., indorser surety the notes, 
and did not afterwards attempt the collection the notes 
against Titus; and was negligent these matters, and result 
totally destroyed the value the notes. Theodore Titus, Jr., 
Smith, and the Thomasville Co., are each and all insolvent, 
and virtue the release and discharge Theodore Titus, Sr., 
the bank, the notes were rendered totally worthless and without value 
any amount. 

The plaintiff prays that the bank required account plain- 
tiff for the collateral which received from plaintiff, and required 
eredit the indebtedness plaintiff with the amount the collateral 
which the bank has that plaintiff allowed pay the bank 
the difference between the value the collateral, with interest, and the 
indebtedness plaintiff the bank; that the bank required, upon 
payment the difference, cancel record the mortgage given 
plaintiff secure his indebtedness; and that judgment issue accord- 
ingly. 

The defendant filed demurrer upon two grounds: (1) Because 
the petition sets forth cause action. (2) Because there non- 
joinder parties, that Theodore Titus, Sr., the alleged indorser 


not made defendant the suit. The court sustained the demurrer, 
and the plaintiff excepted. 

Hawes, Bainbridge, for plaintiff error. 

Titus Thomasville, and Branch Snow, Quitman, 
for defendant error. 


HILL, (after stating the facts above).—The court below only 
passed upon the general demurrer, sustaining and dismissing 
the petition. doing are the opinion that the court erred. 
The petition alleges that the notes deposited with the bank 
security without the indorsement Theodore Titus, Sr., were without 
value, and that Theodore Titus, Sr., who indorsed the notes, did 
consideration that the notes signed the Thomasville Cadillae Co., 
firm composed Theodore Titus, and Smith, would 
extended for days. was further alleged that the bank Thomas- 
ville released and discharged Theodore Titus, Sr., indorser surety 
the notes, without the consent plaintiff, and that did not, after 
the release, attempt enforce and collect the notes against Theodore 
Titus, and result its action permitting Theodore Titus, 
Sr., erase his name indorser the notes, totally destroyed their 
value, and that virtue the release and discharge the bank the 


. 
al 


THE BANKING LAW JOURNAL 745 


collateral notes were rendered totally worthless and without value. 
Taking these allegations true, this amounted conversion 
the bank the notes, and under the allegations the petition the 
entitled amount which represents the actual 
damage which the plaintiff has sustained such conversion. Citizens’ 
Bank Madison Shaw, 132 Ga. 771, 81. the above- 
cited case this held: 


ereditor receives promissory notes under agreement col- 
lect them and apply the proceeds the payment the debt, 
bound use ordinary care and diligence making such and 
any loss should happen the pledgor reason want such 
care and diligence, the law will compel the pledgee make good the 
loss resulting. promissory notes are deposited with creditor 
under agreement the character indicated the preceding head- 
note, and they are converted the this does not conclusively 
entitle the debtor credit the face value the collateral, but 
amount which represents the actual damage which has sustained 
such conversion. promissory notes are converted, and damages 
are claimed account thereof, the amount principal and interest 
the time conversion appearing from the notes themselves 
owing and unpaid, and the interest upon that aggregate from thence 
the trial, prima facie the measure damages, the person set- 
ting them entitled full recovery the value the notes. The 
converter has the right show, reduction, the fact payment 


whole part, the inability the makers pay wholly partially, 
release the makers from their undertaking, the invalidity the 
notes, other matter which will legitimately affect and diminish their 


are the opinion that where creditor has notes its posses- 
sion, the character set out the petition, collateral security for 
debt due the pledgor, and the notes are indorsed one whose 
indorsement renders them solvent, and where the pledgee permits the 
indorser erase withdraw his indorsement from the notes without 
the consent the pledgor, thus rendering the notes insolvent, such 
action the part the pledgee amounts conversion the notes, 
just much should sell the notes and receive the value 
money therefor. 

There equity the petition. The plaintiff seeks, not only have 
the bank required his indebtedness the value the 
property converted, but offers pay the bank the difference, 
any, between the value the collateral, with interest, and his indebted- 
ness the bank, and seeks futher have the record 
the mortgage given him secure the indebtedness the bank, ete. 
The plaintiff not required wait until the bank brings suit the 
indebtedness, which may delay for years but has the right 
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bring the present action and have his rights determined court 
equity, prayed. Whether Theodore Titus, Sr., party 
such proceeding the present, not involved this case, the 
court only. passed upon the general demurrer. 

For the reasons set out above the court erred dismissing the peti- 
tion. 

Judgment reversed. 

All the Justices 


TRUST COMPANY HELD BOUND OFFICER’S 
KNOWLEDGE DEPOSITOR’S 
INSOLVENCY 


Walsh Lowell Trust Co., Supreme Judicial Court Massachusetts, 
139 Rep. 789 


action brought the trustee bankruptey one 
Cochran against the Lowell Trust Company set aside prefer- 
ence, void under the Act, payment made the de- 
fendant Cochran, who was one its depositors, the question 
arose whether the defendant the time the payment 
reasonable cause believe that Cochran was insolvent. 

appeared that under the by-laws the trust company its 
actuary was officer intrusted with important duties. fact. 
was second authority the president. appeared that the 
actuary had some reason believe that, the time the dis- 
puted payment, Cochran’s financial condition was not good. 

was held that the actuary’s knowledge Cochran’s finan- 
cial condition the time the payment was such put 
reasonably cautious and prudent man upon inquiry whether 
Cochran was was not insolvent and unable pay his debts. 
was also held that the trust company was chargeable with any 
information which its officer had the Cochran. 


Accordingly judgment was given for the plaintiff. 

Suit equity Richard Walsh, trustee bankruptey 
Guy Cochran, against the Lowell Trust Company, require the 
defendant pay plaintiff sum received defendant from the 
bankrupt, which plaintiff claimed amounted preference, void un- 
der the Act. Decree for plaintiff, and defendant appeals. 
Affirmed. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 111. 
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Samuel Sears and Hugh both Boston, for 
appellant. 

Frederic Fisher and Richard Walsh, both Lowell, for 
appellee. 


BRALEY, J.—The answer admits that the plaintiff the duly 
appointed trustee the estate Guy Cochran, who 
25, 1920, paid within four months prior the date 
adjudication debt owed the company amounting $1,224, 
which had assignment from one Mendlik, the bank- 
rupt’s original debtor, who owed the company much larger amount. 
found that the date the payment the bankrupt was in- 
solvent, and, the payment was preference, the defendant will 
obtain greater percentage its debt than other creditors the 
same class, The plaintiff was not required prove that the bank- 
rupt intended give preference and the main contention whether 
the defendant March 25, 1920, had reasonable cause believe that 
Cochan was insolvent. Rogers American Halibut Co., 216 Mass. 
227, 229, 103 689, and and statutes there cited. 

The bankrupt, who had been depositor for almost three years 
before the payment controversy, was indebted the company for 
loan $180, secured collateral, which had been thrice renewed, 
the last renewal being March 1920. While the officers the com- 
pany designated the report were the performance their respec- 
tive duties chargeable with knowledge its transactions with the 
bankrupt, shown the books (Allen Puritan Trust Co., 211 Mass. 
409, 420, 916, 1915C, 518, which shall here- 
after refer), the defendant also chargeable with information ob- 
tained its officers the bankrupt’s when acting 
within the their authority (Batchelder Home National 
Bank, 218 Mass. 420, 105 1052). The company never elected 
treasurer, but the duties such officer devolved the president and 
his absence the actuary. The master, after recitals the powers 
the president George Harrigan, and his interviews with the 
bankrupt concerning the transaction here question, states: 


unable find that Harrigan either personally repre- 
sentative the Lowell Trust Company which was president 
had reasonable cause believe March 25, 1920, when Cochran paid 
the $1,224 said company liquidation the balance then due 
the Mendlik account was insolvent and unable pay his 


And this finding not contested the plaintiff. 
The by-laws the company, provide that: 
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board directors shall elect ballot actuary, who shall 
removal the pleasure the board, and that all conveyances 
real estate ordered said directors shall signed the president 
actuary,’’ with certain exceptions, which are immaterial. 


article the by-laws: 


actuary shall have charge the corporate seal. shall 
ofticio secretary the board directors, attend its meetings, and 
keep its records. the absence the president shall call such 
meetings order for the purpose organization. shall have 
special charge, under the direction the president and finance com- 
mittee, the deposit and trust departments the company. shall 
have the custody all bonds, stocks, moneys, and other assets and 
property and all papers and documents owned the company, 
under its charge. shall pay its current expenses, and disburse 
its moneys, under the direction the president, finance committee 
and board directors. shall cause kept accurate books 
account the business the company, which shall all times 
open the inspection the directors, and common with the 
president may sign all certificates stock, and all deeds the 
company, except the directors may otherwise provide, may sign, 
countersign, indorse checks, drafts, orders for money, and receipts, 
and the bonds other which shall issued through the 
company trustee. shall render the stockholders annual re- 
ports writing the business and condition the company, and 
the directors similar reports, monthly oftener, required, and shall 
perform such other duties shall from time time assigned 


The actuary also serves secretary the finance committee, but— 


vote, and takes part their deliberations furnish 
request such information the standing customers 
pective customers may have come his attention.’’ 


further— 


with the general clerical management the has 
general supervision over, second authority the president and 
with certain limitations has the absence the president 
general charge the affairs the institution.’’ 


findings which need not further recited, the master cor- 
rectly held that the knowledge and information John Connors, 
the defendant’s actuary, the financial condition the bankrupt 
was imputable the company. Melledge Boston Iron Co., Cush. 
158, 178, 179, Am. Dee. 59; National Security Bank Cushman, 
121 Mass. 490; Rogers American Halibut Co., 216 Mass. 227, 103 
689; Hewitt Boston Strawboard Co., 214 Mass. 260, 264, 101 
424. 
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The plaintiff contends that Connors possessed information 
officer the company which should have put him upon inquiry 
the solvency Cochran. stated that January 17, 1920, 
when Cochran, one Chisholm, brought promissory note 
given him Cocrran the banking rooms the defendant and 
conferred with the actuary, asked him, ‘‘What you know about 
this man?’’ meaning Cochran, and the reply was, understand 
getting weak.’’ The actuary making this response ‘‘referred 
either knowledge, information rumor had previously obtained 
heard relative Cochran’s financial The actuary 
through his familiarity with the books the bank that there 
was depositor the trust company the name Guy Cochran, 
and understood that Chisholm inquired him what knew 
about the Cochran who had signed said note, was seeking in- 
formation concerning the financial condition this particular de- 
and that the Cochran ‘‘on March 20, 1920, just 
before the deposit $1,200, which was once applied, together 
with additional $24, settlement the Mendlik account, was 
only 

not deem material quote other statements the gen- 
eral conduct the actuary approving the note Cochran gave 
Chisholm, who ‘‘was never able get any notes deposited 
his checking from the receiving teller, without first 
ing’’ the aetuary’s written approval ‘‘upon such.’’ The master also 
finds: 


time prior March 25, 1920, did any the officials 
employees the bank inquire Cochran the amount his 
assets the extent his liabilities attempt ascertain either 
through him means independent investigation the number 
his the amount his indebtedness each, and that 
such investigation properly conducted would have the fact 
that March 25, 1920, Cochran was insolvent and unable pay 
his 


The evidence not reported, and this finding must stand, well 
the finding ‘‘that all the facts relative Cochran’s financial 
condition,’’ which the knowledge the officials the 
company,’’ and which are reported detail, ‘‘were sufficient have 
put reasonably cautious and prudent man upon his inquiry 
whether Cochran was was not insolvent and unable pay his 
debts’’ March 25, 1920. 

The defendant urges that the actuary and the defendant’s other 
servants agents believed that Cochran was solvent, their belief was 
evidence what reasonable man would have believed under the 
cumstances, and also evidence that the defendant did not have rea- 
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sonable cause believe that Cochran was insolvent when the payment 
was made. unnecessary show actual knowledge the 
ereditor may honestly opinion that his debtor solvent. But 
possession information which upon investigation would 
have shown that fact his debtor was insolvent, cannot avail him- 
self transaction prohibited the statute. Hewett Boston 
Strawboard Co., 214 Mass. 260, 263, 101 424. question 
fact all the evidence. Jacobs Saperstein, 225 Mass. 300, 301, 
114 360. are opinion that the findings appearing the 
face the report when reviewed, are sufficient support the mas- 
ter’s conclusion, that the defendant had reasonable cause believe 
that the effect such payment would give said company 
preference over other creditors the same class.’’ 
Home National Bank, 218 Mass. 420, 422, 105 1052; Jacobs 
Saperstein, 225 Mass. 300, 301, 302, 114 360. The defendant’s 
exceptions were overruled rightly. The findings which excepted 
have all been referred to, and related material questions directly 
put issue the pleadings. The alleged rulings that the knowledge 
information the actuary was imputable the bank the facts 
found, and that the payment gave the company preference ‘over other 
creditors the same class were within the province the master 
decide. Bradley Borden, 223 Mass. 575, 112 416. The decree 
affirmed with costs. 
Ordered accordingly. 


DEPOSIT FUNDS HELD FIDUCIARY 
CAPACITY 


Security Bank Trust Co. Geren, Circuit Court Appeals, 
288 Fed. Rep. 317 


1918, partnership engaged growing potatoes the 
vicinity Wharton, Tex., made arrangement with Jesse 
Martin sell its 1918 crop potatoes. was agreed that Mar- 
tin was paid $15 for his services, was collect the 
price potatoes sold, and deposit it, after deducting his commis- 
sions, the Wharton Bank Trust Company the the 
firm. 

Without the knowledge consent the firm, the proceeds 
the sale large quantity the potatoes were deposited 
Martin his own credit the defendant Security Bank Trust 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 505. 
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Company. Thereafter, the account was used pay Martin’s in- 
dividual obligations the bank and other parties. 

action brought the members the partnership charge 
the bank with liability for the amount the proceeds which was 
applied the payment obligations Martin the defendant, 
the court found that when the bank accepted and charged against 
Martin’s checks given him itself for past due 
amounts, owing him, knew that Martin was using the money 
the firm pay his own debts. 

judgment favor the plaintiffs was affirmed upon appeal. 
The court held that the general rule under which bank may, 
dealings with its treat his individual property money 
deposited him, does not apply when the bank has knowledge 
that money deposited held the fiduciary 
The court further held that the bank was liable even 
though moneys belonging Martin himself, well moneys 
equitably owned his were deposited him and 
mingled one 


Appeal from the District Court the United States for the South- 
ern Texas; Joseph Hutcheson, Judge. 

Suit equity Charles Geren and others, survivors the 
partnership Alexander, Geren Payne, against the Security Bank 
Trust Company. Decree for plaintiffs (273 Fed. 258), and de- 


fendant appeals. 

Ballinger Mills, Galveston, Tex., Kelley and Hawes, 
both and Cavin, Galveston, Tex., for 
appellant. 

John Neethe and Williams, both Galveston, for 
appellees. 


WALKER, Cireuit Judge. the year 1918, Alexander, Geren, 
Payne Ingram, partnership having its principal place business 
Ft. Smith, Ark., was engaged growing potatoes the vicinity 
Wharton, Tex. made arrangement with Jesse Martin, 
who was engaged Wharton buying and selling for himself and 
broker for others, sell its 1918 crop potatoes. Under that 
arrangement Martin was paid $15 ear for his services, was 
collect the prices potatoes sold, and deposit the same, less his com- 
missions, the Wharton Bank Trust Company, bank Wharton, 
the credit Alexander, Geren, Payne Ingram. Without the 
knowledge consent said firm, the proceeds the sale May 
and June, 1918, large part its potatoes, were deposited 
Martin his own credit the Security Bank Trust Company, the 
appellant, bank Wharton, and were used paying his individual 
obligations appellant and other parties. After Ingram had with- 


752 THE BANKING LAW JOURNAL 


drawn from said firm and transferred his copartners all interest 
the assets thereof, including the claim asserted 
such copartners, the appellees, brought this suit, which the ap- 
pellant was charged with liability for the amount the proceeds 
the sales such potatoes, which was applied the payment 
obligations Martin the appellant. The bill alleged that, all 
times from the receipt the final appropriation such 
sales appellees’ potatoes, appellant knew that such 
longed Alexander, Geren, Payne Ingram, and that Martin had 
right authority use them his The suit resulted 
decree favor the appellees. 

The opinion rendered the District Judge shows that found 
that appellant, when received from Martin for deposit his own 
eredit drafts for the price appellees’ potatoes, and when 
and charged against Martin’s account checks given him itself 
for past-due amounts owing him, knew that Martin was using the 
money the appellees pay his own debts. The evidence that 
issue was sharp conflict. Uncontroverted evidence showed the fol- 
lowing: 

For several years prior the transactions question Martin 
had had dealings with the appellant, having deposit and checking 
account with it. His capital was small. About per cent. the 
potatoes sold and shipped during the 1918 potato marketing season 
belonged other parties, for whom acted broker. the 
appellant and Martin had their respective places business the 
same small town. was customary, when Martin presented draft 
drawn him with attached bill lading for produce, for the 
appellant give him his account for the amount the 
draft, less discount, with the understanding that Martin would take 


drafts which were not paid, and pay the appellant the 


thereof which had been credited his aceount. The appellant had 
some security protect from loss reason drafts discounted 
for Martin not being paid, but that security was inadequate under 
the existing April, 1918. that time, reason 
the fact that number such drafts which had been discounted 
some time before had not been paid, Martin was liable the appel- 
lant therefor the extent about $15,000. Those unpaid drafts 
were for corn which turned out defective, with the result that 
the consignees would not pay the drafts. For some time prior the 
deposit Martin drafts which were attached bills lading for 
potatoes owned appellees and sold Martin, appellant’s cashier 
was Martin pay the amounts previously issued drafts 
which had not been paid. Martin did not have means his own with 
which comply with those demands. 
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Several times during May, 1918, appellant’s cashier filled out 
checks payable itself, dating them the future, carried such checks 
Martin’s place business, and there procured them signed 
him. When subsequent dates Martin’s account was credited 
with the amount drafts accompanying bills lading for potatoes 
sold him for appellees, his previously issued checks appellant 
were charged appellant his account. that way appellant, 
during the potato marketing and shipping season, got from Martin sev- 
eral batches postdated checks, which were applied against credit bal- 
ances created from time time Martin’s deposit the proceeds 
sales appellees’ ootatoes. Testimony appellant’s cashier was 
the effect that, when got and used Martin’s postdated checks, 
thought that Martin was good shape financially, that was not 
informed that Martin was broker, that any the goods repre- 
sented bills lading accompanying his drafts which were dis- 
belonged persons other than himself, and was not aware 
that Martin was selling and shipping appellees’ potatoes. 

There was much testimony with the truth the 
version the transaction, including testimony tending 
prove that the knew, before the potato marketing season 
opened, that Martin broker had the sale appellees’ potatoes, 
that Martin did not have means his own with which satisfy ap- 
pellant’s claim, based outstanding unpaid drafts, that the post- 
dated checks were obtained for the purpose using them balances 
Martin’s favor were created his deposit the proceeds sales 
potatoes the bulk whereof was known the appellant owned, 
not him, but his customers, and that, when those checks were 
charged Martin’s account, appellant’s cashier was aware that 
that means the price potatoes owned Martin’s 
ing appellees, was being used pay Martin’s individual debts. 

The record means convinces that the court was not war- 
ranted the phase the evidence adduced, which sup- 
ported finding that the appellant, when applied above stated 
deposits made Martin which represented proceeds sales ap- 
pellees’ potatoes, was aware that funds which appellees’ firm was 
equitably entitled were being used pay Martin’s individual debts. 
The general rule under which bank may, dealings with its de- 
positor, treat his individual property money deposited him, 
does not apply when the bank has knowledge that money deposited 
held the depositor fiduciary capacity. The exception the 
rule was stated and applied the case Union Stockyards Bank 
Gillespie, 411, Sup. Ct. 118, Ed. 724. was de- 
cided that case that bank, receiving deposit from factor 
moneys which must have known were the proceeds property 
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the factor’s principal, consigned him the principal for sale 
the principal’s account, which moneys the principal was the bene- 
ficial owner, cannot, against the latter, appropriate the deposit 
the payment general balance due the bank from the factor. 
The following was said the opinion that case reference 
bank’s relation its depositors: 


not ordinarily bound inquire whence the depositor re- 
ceived the moneys deposited, what obligation such depositor un- 
der other parties. only when there gather around any deposit, 
line deposits, peculiar nature, which in- 
dividualize that deposit line and inform the bank 
peculiar facts equitable cognizance, that debarred from treat- 
ing the deposit that moneys belonging absolutely the 

are the opinion that enough bring the instant case 
within the exception stated and applied the above-cited one that 
the under which appellant charged Martin’s account 
checks previously given him itself were such that must then 
have realized that that means moneys beneficially owned appel- 
lees’ firm were being wrongfully used. The circumstance that moneys 
belonging himself, well moneys equitably owned his 
tomers, were deposited Martin and mingled one 
not obstacle the enforcement the liability asserted. National 
Bank Insurance Co., 104 54, Ed. 693. 

After appellees’ firm learned Martin’s misappropriation the 
proceeds the sale part its potatoes, accepted from Martin 
small payments what owed, and for the remainder took notes, 
signed Martin and indorsed others. Appellant was not party 
those transactions, and was not proved that the acceptance such 
notes was intended operate release Martin’s original obligation 
that they have been paid. The appellees did not thereby lose the 
right the liability the appellant which asserted this 
suit. 1132 seq. 

reference suggestion that the appellees are estopped 
enforce the liability asserted, enough say that the evidence did 
not show that the appellees their firm did said anything which 
appellant was entitled rely upon changing its position its re- 
lations with Martin, the existence any ground estoppel. Brant 
Virginia Coal Co., 326, Ed. 927. 

the court determining the amount for which the appellant 
was held liable, adopted suggestion made appellant’s coun- 
sel, the propriety the method adopted need not considered; the 
decree not being complained that regard. 

reversible error shown. The decree affirmed. 
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Questions Based Banking Decisions Published 
the September Issue This Magazine 


The questions given below are based the decisions and 
articles published the September issue The Banking Law 
Journal. After each question given the page the Septem- 
ber issue where the answer the question may found. 


Checks 


the drawee bank sufficient stop payment the check? (See 
September issue, pages 603-605, for answer.) 


the bank’s cashier aat his residence Sunday binding the bank? 
(See September issue, pages 603-605, for answer.) 


Has bank officer authority certify checks place other 
than the bank? (See September issue, pages 603-605, for answer.) 


bank, agreement made over the telephone and 
letter, agrees pay certain postdated check. Relying 
agreement the payee delivers goods the drawer. Later, 
the check refused. Must the bank pay? (See September issue, page 
648, for answer.) 


bank pays check, drawn it, which payable one 
corporation and indorsed another corporation somewhat similar 
name. Can the drawer recover the amount the check from the 
bank? (See September issue, page 653, for answer.) 


The payee check takes for value without having any 
reason believe that the check unauthorized use the funds 
the corporation pay the debt officer thereof. Can the payee 
after cashing the check retain the proceeds? (See September issue, 
page 650, for answer.) 


Deposits 
Has bank officer receive deposits place other 
than the bank? (See September issue, pages 603-605, for answer.) 
bank which receives compensation for keeping securities 
left with for safe-keeping required exercise 
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higher degree care than received compensation? (See 
September issue, pages 603-605, for answer.) 


deposits bonds with bank for safe keeping but 
pays nothing for the services. the bonds are taken from the 
bank robbers the bank liable for the (See September issue, 
pages 605-608, for answer.) 


10. the that person depositing bonds with bank for safe 
keeping general depositor the bank sufficient consideration 
constitute the bank insurer the bonds? (See September issue, 
pages 605-608, for answer.) 


11. Certain bonds held bank for one its customers are 
converted officer the bank his own use. Subsequently the 
bank closed. the owner the bonds entitled establish claim 
against the depositors’ guaranty fund. (See September issue, page 670, 
for answer.) 


Notes 


12. The directors bank, relying the president’s assurance 
that they will not personally responsible, execute and deliver the 
bank their promissory notes, for the purpose taking loan made 
the bank customer excess the amount legally permissible. 
Are they liable the (See September issue, pages 608-610, 


for 


13. bank holds note indorsed blank under trust receipt. 
After maturity, pledges the note with another bank. Has the pledgee 
title good against the party for whom the first bank held the note 
(See September issue, page 625, for answer.) 


14. agreed between the maker and the payee promissory 
note, secured mortgage real estate, that the maker shall not 
personally liable upon the note until the payee has exhausted the 
remedy given the mortgage against the land, its purchaser 
sold. Are the rights one who purchases the note with knowledge 
the agreement affected thereby? (See September issue, page 630, for 


15. person signs note for the accommodation the cashier 
bank with the understanding that the note shall not delivered 
the bank until signed the cashier. The cashier delivers the note 
unsigned him the bank. Can the cashier’s knowledge the 
condition which the note was given imputed the bank? (See 
September issue, page 634, for answer.) 
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16. Does the fact that note was given for antecedent debt 
render wanting consideration? (See September issue, page 634, 
for answer.) 


17. Certain persons sign note omitting the name the payee 
and the date payment. They give instructions the manner 
filling out the note, but such instructions are not followed. Can 
holder due who takes the note completed form 
thereon? (See September issue, page 640, for answer.) 


18. note held bank holder due course honored 
maturity. prior indorser takes the note and later returns 
the bank with request that payment enforced against the makers. 
the bank holder due course? (See September issue, page 642, 
for answer.) 


Investment and Deposit Trust Funds 


19. trustee invests trust funds mortgage taken his own 
name. Later, foreclosure sale, purchases the property 
price less than the amount the debt secured the mortgage. 
personally liable for the amount trust funds invested the mort- 
gage? (See September issue, page 615, for answer.) 


20. trustee purchases railroad stocks his own name and 
for them with trust funds. personally liable for the breach 
trust? (See September issue, page 616, for answer.) 


21. trustee holding trust funds belonging various 
deposits all them one account. Thereafter, purchases several 
bonds, paying for them from the account. then assigns two the 
bonds one the trust estates. the trustee liable for the loss 
the estate depreciation the bonds? (See September 
issue, page 616, for answer.) 


22. The administrator estate deposits funds the estate 


his own name savings bank. The funds are lost through the 
failure the bank. the trustee liable for the (See September 
issue, page 617, for answer.) 


23. Certain attorneys, acting good faith and without negligence, 
deposit funds client bank their firm name. They are 
prevented from paying out the funds garnishment proceedings. 
Meanwhile the bank fails. Are the attorneys liable for the amount 
the deposit? (See September issue, page 617, for answer.) 
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24. How trustee depositing funds trust estate protect 
himself against liability the bank’s (See September 
issue, page 618, for answer.) 


Miscellaneous 


25. bank issues letter credit without requiring particular 
fact represented documents. the letter uncondi- 
tional that fact? (See September issue, pages 610-614, for 


26. bank guarantees payment for two 
payment made upon presentation the bills lading. 
The bills presented call for two carloads May the bank 
refuse payment? (See September issue, page 646, for answer.) 


27. person acquires bank stock for the sole purpose obtaining 
the right examine the bank’s books and thereby establish defense 
action brought the bank. After the action disposed of, the 
stockholder, actuated proper motive, again seeks examine the 
books. May the bank deny him the privilege the ground that his 
motive the stock originally was improper? (See Septem- 
ber issue, page 663, for answer.) 


28. action upon note notary’s certificate stating that 
presented the note for payment and notified the indorsers its 
dishonor sufficient show presentment the note and notice 
dishonor? (See September issue, page 659, for answer.) 


29. The lessee farm gives chattel mortgage the lessor 
all the crops grown the farm during certain season. the 
time the mortgage the crops have not been planted. After the 
are planted, the lessee mortgages them bank. Which the mort- 
gagees has superior right the (See September issue, page 
675, for 


30. bank which fails use reasonable and proper 
paying out savings deposit forged withdrawal receipt the de- 
positor for the amount paid? (See September issue, page 637, for 
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business expansion the Seaboard National Bank New York has been 
such that was found necessary provide increased officers floor space. 
meet this need the second floor was completely remodelled officers quarters, 
thus providing additional space and comfort for the visitors transact their 
important business. The ground floor officers space still retained. This work has 
recently been completed the same architect who designed the original building. 


ALFRED 


BANK ARCHITECT EQVIPMENT ENGINEER. 
660 FIFTH AVENVE, NEW YORK 


Statement 
Facilities 
The growth bank not only indi- 
cated the amount its resources, 


but also the development 
facilities. 


Resources over 125 million 
Commercial Banking, since 1812 
Direct Foreign Banking, since 1814 
Trust Department, organized 1888 


Eight offices the principal financial, 
wholesale, and retail districts Man- 
hattan and Brooklyn bring the service 
out town banks that close and 
constant contact obtainable other 


ESTABLISHED 1812 
New York City 


vi 
way. 
THE 


American Bankers’ Association Gonvention 


49th annual convention 
the American Bankers’ 
ciation, held City, New 
Jersey, convened September 
and ended four days later Sep- 
tember 28. was attended 
about 4,000 visiting bankers and 
guests. 
Walter Head, president the 
Omaha National Bank, Omaha, Neb., 


becomes the president the asso- 
ciation and William Knox, presi- 
dent the Bowery Savings Bank 
New York City, advances the 
first vice-presidency. Oscar Wells, 
president the First National Bank 
second vice-president and Elwood 
Cox, president the Commercial 
National Bank High Point, North 
Carolina, was elected treasurer. 


Address the Retiring President, John Puelicher 
The Justification Capitalism 


The world’s equilibrium, ruth- 
lessly thrown out balance, 
slowly righting itself. Surely the 
ruinous passions war are subsid- 
ing and the common sense peace 
repairing war’s devastation. Large 
parts Europe, for four long years 
the camp destroying hatreds, are 
yielding nature’s restoring de- 
mands. Men and nations are again 
work. Production supplant- 
ing destruction. The green the 
field and the smoke the factory 
are the peace offerings industry 
progress, civilization. 

Last May, speaking 
meeting Washington, Secretary 
State Hughes said: ‘‘Today, not- 
withstanding the gravity unsettled 
issues, find throughout the world 
ample reason for 
the earnest efforts remove the 
economie evils following the great 
war, the exhibition enhanced 
industrial capacity, the swift re- 
pair damaged areas, the extra- 
ordinary extent recovery despite 
all difficulties. great has been 
the progress that not too much 
say that the whole aspect af- 
fairs would instantly change only 
means could found dispel the 
fear and apprehension which the 
barrier accord and give 
sound basis for the which 
all dispel fear, dis- 


pel apprehension, restore confi- 
dence, bring better understand- 
ing! 


Progress Towards Recovery 


The erying need both Europe 
and America, from the standpoint 
humanity, for better under- 
standing; the spirit man’s brother- 
hood expressing itself attempts 
better understanding, and where 
have failed, con- 
siderations are succeeding. The 
vagaries the political dreamer, 
who would suspend the operation 
economic law for 
law, are slowly finding their defeat. 
Industry and initiative are again 
assured recognition. 
live. The labor men devoted 
the, readjustment the world’s eco- 
balance are finding their re- 
ward. 

Great conferences seek- 
ing cool, unselfish judgment af- 
fairs and understanding vision 
the world situation its true 
relation man’s welfare, have given 
thought many problems, 
education, trade, industry, 
transportation, finance. The 
great March 1923 meeting the 
International Chamber Commerce 
Rome, which the American 
banker was responsibly represented, 
and which American banker— 
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Willis Booth, one our own 
co-workers—was elected president 
that influential and important body, 
cemented many roads that better 
understanding. Thirty-six nations 
found their way Rome. Thirty- 
six nations came under unifying 
influence Rome. Thirty-six na- 
tions confirmed ‘‘the conviction that 
America has contributed the 
world something very effective and 
very impressive its peculiar social 
and political philosophy individu- 
alism.’’ Thirty-six nations, through 
their commercial organizations, pro- 
ceeded make effective those funda- 
mental considerations agreed 
Rome. The gathering Rome, 
statesmanlike deliberations, 
was the contribution commerce 
peace, progress, civilization. 
One our number, Fred Kent, 
vital factor the Rome confer- 
ence, continued his stay further 
study conditions Europe. 

While the solution many 
Europe’s most problems 
not yet apparent, still many the 
underlying influences which caused 
them have been corrected. 


The oft expressed world human- 
itarian interest America, lately 
evidenced her work among Eu- 
rope’s stricken peoples and again 
the quick response Japan’s 
great need, should assure Europe, 
when ready, America’s definite, 
unselfish counsel and co-operation. 
certain that progress has been 
made toward better understanding 
with the people Europe. 


Radical Activity America 


our own country there are 
many evidences need better 
understanding. Socialism, Commun- 
ism, Anarchism, Syndicalism, 
W.ism are seeking make converts 
their attacks upon 
foundations our government,. 
their attacks upon the institutions 
which have made America great 
democracy, affording 
tunities for and happiness 
than anywhere else the world. 
While Rome was ‘‘confirmed the 
American social and political philos- 
ophy individualism’’ essential 
progress and human welfare, 
home its fruits are sought those 


not willing admit its advantages 
share its responsibilities. 
Although 
hopes for ultimate success, although 
the goal all, warfare 
against the successful volubly rag- 
ing. The dreamer, usually honest 
but usually impractical, the dema- 
gogue, never honest but often too 
practical, the professional reformer 
for personal profit, are all preach- 
ing the gospel unrest, class 
hatred, disrespect for law and 
order, discontent with honest en- 
deavor. Their stock trade ap- 
peal the jealousy and 
the less fortunate. Capitalism 
destroyed. Individual initia- 
tive throttled; its rewards 
The lazy and the indo- 
lent hope secure themselves the 
earnings the thrifty and the dili- 
gent. Russia, some would use 
others would through taxa- 
tion ‘‘bleed capital white.’’ 
justify one form 
another, the faults capitalism’ are 
magnified, its virtues decried. The 
wealth-producing 
distributing qualities the 
system are traduced. The fact 
ignored that per cent. our 
luxuries, our comforts, our necessi- 
ties would disappear with the de- 
struction and that credit 
attribute the capitalistic 
system. Where there capital, 
there can and where 
there there found the 
primitiveness barbarity. 


Value the Capitalistic System 


Only industry rewarded 
the possession and use its ac- 
cumulations can hoped that 
accumulations capital will 
striven for and preserved. Without 
the aid capital the accumula- 
tions yesterday, each day 
new beginning. The ap- 
which have lessened human 
labor and which make enlarged pro- 
duction possible are the result 


every 


[RATION 


ORLD-WIDE distribu- 

tors high-grade securi- 
ties: Bonds, Short Term Notes 
and Acceptances. Correspon- 
dent Offices more than 
leading 

Bankers this section are 
invited use National City 
Company service through one 
our following conveniently 
located correspondent offices. 


NEW YORK 
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BOSTON 


PHILADELPHIA 
NEW ORLEANS 
SAN FRANCISCO 


MONTREAL 
LONDON 
TOKYO 


yesterday’s effort. Their fruits are 
felt every home. 

The mechanical aids production 
encouraged under the capitalistic 
system have released human energy 
into further multitude inven- 
tions. Machinery 
overcome the need and the hardship 
manual labor, bringing increased 
opportunity, increased remuneration, 
inereased possessions. 

The wonderful progress and pros- 
perity America are due the 
protection the reward indi- 
vidual initiative. The reward in- 
dividual initiative the outstand- 
ing attribute the capitalistic sys- 
tem. When Russia substituted Sovi- 
etism for individualism, only the 
generosity the world saved her 
people from starvation. 

that the inspiration indi- 
vidual reward may remain the heri- 
tage our people, equality op- 
portunity must 
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tions direct. 


provided fully accordance with 
each man’s the latter 
Utopia seeking wipe out the 


inequalities imposed nature. 
Man’s greatest opportunity his 
innate fitness—‘‘talents, every 
man according his several abili- 

The system has brought 
all the people more comfort and 
greater leisure than has any other 
system thus far tried. Its higher 
evolution demands that, with the 
further development the machine, 
there must given greater con- 
sideration the development the 
man. wish preserve the 
good which this system brings 
humanity, must abolish 
whatever bad and detrimental 
Those men who have courageously 
and honestly demanded 
evils the capitalistic system 
should command our ad- 
miration and respect. 


Evils Corrected 


There should child labor. 
legally, the moral the en- 
tire system should pro- 
tect child life and child opportunity. 
begins with protecting woman- 
hood and motherhood compelled 


BIG LITTLE PORTO RICO 


Porto Rico island isn’t very big, but her industrial and business growth 
under American stimulus has shown wonderful progress. 


Since 1900 Porto Rico’s commerce has increased over two hundred million dollars 
More than ninety per cent. this business transacted with the United 
States, which the island and its citizens are part. 


the pioneer American banking institution Porto Rico have given every 
aid the island’s commercial development and have shared its growth. 


have gained the reputation for handling all business entrusted with 
promptness and economy. Send your bills exchange, drafts and collec- 
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labor, and intelligent self-interest, 
intelligent self-preservation. 

There should seven day 
labor week. ‘‘Six days shalt thou 
labor and all thy work; but the 
seventh day the Sabbath—in 
thou shalt not any work.’’ 

There should unduly long 
hours labor, undermining the 
health workers, and even where 
this not true, preventing them 
from having proper leisure for fam- 
ily life, for self-improvement, for 
recreation, and, that America 
may better understood, for the 
This all the more 
the monotony imposed 
devices. 

There should treacherous 
business cycle with its inflation 
deflation, excessive wages unem- 
ployment, ‘‘feast In- 
dustry should seek levels which 
would result constant production, 
avoiding excesses which lead sus- 
pension operation, resulting 
home-destroying unemployment. 


Our Americanization efforts, 


meager and too long postponed, have 
left vast multitudes immigrants 
unfamiliar with 
tions, American ideals. The advan- 
tages American political and eco- 
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life have been accepted 
too many our newly adopted 
eitizens without understanding. 
future immigration 
viewed from the standpoint 
greater material wealth for the al- 
ready wealthy America, should 
zenship that will conserve the char- 
acter and integrity her institu- 
tions 


Need Better Understanding 


Any system society can last 
only its adherents promptly 
abolish evils they 
this not done from within, as- 
sured will from without 
those who will destroy with the 
evil all that good. repeat, 
our own country there are many 
evidences need better under- 
standing. 


“We are all blind until see 
That, the human plan, 

Nothing worth the making 
does not make the man. 


Why build these cities glorious 
man unbuilded goes? 

vain build the world unless 
The builder also grows.” 


our own profession there are 
many evidences need better 
understanding. We, bankers, 
ognize above all other people the 
benefits which our country has de- 
rived from the Federal Reserve Sys- 
tem. has become truism, that 
could not have financed the war 
properly had not been for the 
Federal Reserve System. Yet errors 
detail are beginning obscure 
the minds large numbers 
our people the benefits which all 
have derived from this financial 
structure. The result has been that 
Congress has amended the Federal 
Reserve Act ways which appear 
not have improved it. The addi- 
tion the Federal Reserve Board 
members representing distinctive 
interests sets dangerous precedent. 
Representation body such 
the Federal Reserve Board ought 
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for the benefit all the people. 
pointed account their qualifi- 
and their technical training. 
farmer the Federal Reserve 
Board, provided that the farmer un- 
derstands the mechanism finance 
and provided also that will re- 
gard himself not the advocate 
measures which may prove bene- 
fit one industry our people 
the expense others. The phrasing 


the original act 
industrial and geographical divisions 


tended bring about proper con- 
sideration all the people, but 
injecting the word interests and 
adding two 
financial and agricultural—the en- 
tire meaning the sentence has 
undergone change—a 
change from the general the spe- 
cific. change was desirable, the 
change should have instructed the 
President appointive 
members have due regard the 
best interests all the people and 
the geographical divisions the 
country. 


The Federal Reserve 


There great danger tamper- 
ing with the fundamental principles 
the Federal Reserve System. 
There also great danger per- 
mitting its functions and purposes 
remain misunderstood. The in- 
cidental weaknesses which have been 
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developed its administration can 
readily corrected. The unfavor- 
able opinion which has been 
drawn down upon the system can 
corrected only intelligent 
understanding the part both 
the banker and the layman its 
beneficent purposes. 
America wishes continuance 
this structure, its char- 
ter renewed, its funda- 
mental principles must not 
verted and American public opinion 
must brought understand- 
ing that this system was the result 
the most painstaking study 
the financial systems the civilized 
world; understanding the 
interdependence the Federal Re- 
serve System and American com- 
mercial life; and that unless intel- 
ligently supported, the present Fed- 
eral Reserve Banks may follow the 
way the First and Second Banks 
the United States. 

have responsibility also con- 
cerning public opinion regarding 
the gold standard. The economic 
existence nation dependent 
upon its medium exchange. The 
degree stability that medium 
determines the degree that na- 
tion’s continued well being and 
progress; and because much 
the superstructure any economic 
condition based upon the charac- 
ter money used, there are those 
whose jeremiad bewails money 
the root all the maladjustments 
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any society. They, there- 
fore, seek continuous experiments 
with entire abolition. 

The Gold Standard 


History repeats itself and doing 
the present time the ad- 
vocacy fiat money, based com- 
modities, labor hours 
would seem that the disasters which 
printing huge quantities paper 
money have brought Russia and 
Germany would have served 
warning those this country 
desiring overthrow gold 
standard. would seem that the 
minds Russia would 
not have spread this country. 
should realized that money 
mere symbol value, and generally 
speaking, not value itself. Hence 
the money govern- 
ment fiat does not, any sense, in- 
crease wealth, and wealth which 
people need and desire and money 
only represents wealth. Con- 


fusion monetary standards can 
more hinder production and 
thereby check the increase wealth 
than can almost any other method 
known man. People will cease 
produce unless they receive safe 
return. Bankers 
country stable but 
changing currency, have 
abundant evidence past and pres- 
ent day history, ‘‘makes mockery 

The gold standard the result 
evolution. The evolution has 
been going through the whole 
history civilization. There 
scheme that has been proposed 
recent years which has 
tried, some form other, count- 
less times before, always without 
and always resulting 
aster the nations people con- 
ducting the experiment, usually also 
damaging their commerce with the 
rest the world. 
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Variability value sometimes 
urged against gold basis for 
Gold may some day find 
successor more invariable 
measure value. Since gold 
commodity subject the law 
supply and demand, and con- 
formity this law there have been 
fluctuations its value with the 
discovery unusual quantities 
gold. Nevertheless, these fluctuations 
have been slight that experience 
has found nothing superior 
monetary standard, and there 
justification for that 
which has been tried and retried 
and found wanting. The record 
failures covers the pages history 
for our edification and guidance. 

From the earliest history bar- 
ter the present day, through the 
greatest unstabilizing experience 
war ever known humanity, the 
gold standard has maintained the 
greatest stability for the monetary 
unit. 

With misapprehension 
understandings regard the 
Federal Reserve System 
gold standard, both instrumentali- 
ties peculiarly the bankers’ field, 
with general misunderstanding 
modern life, what will the 
bankers’ contribution peace, 
progress, civilization? 


Economic Education 


The banker has made outstanding 
progress toward caring for educa- 
tion within his profession. The 
American Institute Banking 
truly unique and effective school. 
membership the largest uni- 
versity the world. chapter 
advantages have been open both 
city and country banker. prob- 
ably the only school which 
its enrollment all grades profes- 
sional ability. has been founded 
the rock greater service 
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those within the profession and 
through them all our people. 
has advanced banking knowledge, 
banking purposes, 
banking ideals. Its purpose, an- 
nounced widely broadeast reso- 
lution asking for advancement 
merit only, supports fundamentally 
the philosophy 
which has made American progress 
possible. ‘‘We believe the equit- 
able co-operation employees and 
employers and are opposed all 
attempts limit individual initia- 
tive and production, and 
far our profession concerned, 
are unalterably opposed any plan 
purporting promote the material 
welfare our members, individu- 
ally any other 
basis than that efficiency, loyalty 
and unadulterated Americanism.’’ 


American Institute Banking 


Edueation rather than agitation 
the world’s great need, and educa- 
tion intelligently directing man’s 
work, rather than agitation destroy- 
ing man’s work, will prove the 
world’s salvation. 

The institute destined serve 
model other groups for the 
achievement efficiency, 
greater harmony, service. 
Where there determined unity 
purpose and where that purpose 
directed the better qualifica- 
tion the individual and, through 
the individual, the broader serv- 
ice the group, there little dan- 
ger the misunderstanding which 
frequently involve and 
labor. 

gratifying see some the 
great industrial corporations follow- 
ing measure the example 
the American Institute Banking, 
not yet much its educational 
community interest through 


have created that com- 


“Get New York the Wire” 


When your operator instructed call New 
York the long distance telephone can 
taken for granted that directions inquiries 
importance are going forward. 


obviously necessary have such business 
handled with speed and authority our end 
the wire. 


This Company qualified meet the require- 
ments correspondents, and welcomes the 
opportunity serving out-of-town Banks, 
Bankers and Trust 
additional facilities this City. 


Interest credited each 
month daily balances 


UNITED STATES 
MORTGAGE TRUST COMPANY 


Capital, Surplus and Undivided 


Fifty-five Broadway Madison Ave. 125th St. 
Cedar St. 73rd St. 74th St. Eighth Ave. 


New York 
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ITALIAN DISCOUNT 
TRUST COMPANY 


399 BROADWAY NEW YORK 
Capital and Surplus $1,500,000 


Our Foreign Services 


Directors 


LUIGI BERIZZI 
Berizzi Bros. Co. 
VINCENZO DE LUCA 
V. De Luca & Co. 

A. PORTFOLIO 
A. Portfolio Co. 
RICHARD E. DWIGHT 
Rounds, Schurman & Dwight 
HON. JOHN J. FRESCHI 
EMANUEL GERLI 
E. Gerli & Co. 
JOSEPH GERLI 
E. Gerli & Co. 
GIOVANNI GIRARDON 
Vice-President 
HECTOR GRASSI 
L. Gandolfi & Co. 
ALESSANDRO OLIVOTTI 
A. Olivotti & Co. 
LUIGI PODESTA 
Natl. Inst. of Exchange 
JOSEPH DI GEORGIO 
Di Georgio Fruit Co. 
J. M. POTTS 
E. Gerli & Co. 


munity interest—created loyalty, 
created responsibility—by making 
possible for large numbers their 
employees become partners 
stockholders. addition some have 
created contact and like privilege 
between entrepreneur and employee, 
inviting the latter take over 
managerial functions, usually regard- 
the prerogative the executive. 
The harmonizing influence 
greater community interest being 
more and more recognized. When that 
once extends even the educational 
welfare the members the 
group, does our profession, 
the strife which has often para- 
lyzed, will cease be. Loyalty and 
responsibility will found its 
stead. 


Superficiality Present Day 


The higher the qualification 
the individual, the higher the service 
expected him. the bank man 
and woman have advanced, 


Accepts drafts for financing shipments 
merchandise and from Italy and the 
United States—and all other parts 
the world. 

Domestic and foreign acceptances. 


Commercial letters credit 
available every part the world. 


Domestic and foreign bills exchange. 


Buys and sells exchange all 
specializing Italian exchange. 


Nazionale Credito 


Capital Paid Lit. 250,000,000 


PARIS Banque Italo-Francaise Credit 


Capital Paid up Frs. 15,000,000 


Affiliated Banks 


edge and duty have continually im- 
posed larger and broader services. 
The last few years have awakened 
needs many fields. The banker 
world perspective has read new 
economic symptoms. His diagnosis 
has him that the present 
unrest, the present superficiality 
American economic opinion and 
tion, with its resultants discon- 
tent, politics, radicalism, come 
from lack understanding and 
application the laws which under- 
lie the complexities modern life. 
America has become nation 
headline readers, governed the 
psychology sensational, superfi- 
cial simultaneous suggestion. Sur- 
face wealth has been easily pro- 
that the nobility work, the 
nobility thought, the nobility 
knowledge, have lost their savor. 
Without strong foundation upon 
which build sane and sound opin- 
ion and action, vacillate hither 
and yon accepting, without study, 


Number Three 
of a Series 


Stop moment and think. What kind bank 
would you have every employee was familiar with the 
following? 


ELEMENTARY BANKING: Elementary essentials: bank 
departments and operation; Federal Reserve System; depart- 
ment bookkeeping. 


STANDARD BANKING: Functions Money: quantity 
theory; kinds of money: credit instruments; history of banks 
and banking: kinds of banks; reserves; cycles of credit; 
loans; foreign banking systems; international exchange. 


COMMERCIAL LAW: Contracts; agencies: partnerships; 
trusteeships; executorships; sales of personal and real 
Property; mortgages; carriers; insolvency and bankruptcy. 


NEGOTIABLE INSTRUMENTS: comprehensive study 
the Uniform Negotiable Instruments Act. 


ECONOMICS: General economics; utility: wealth; wages; 

land; money; corporation finance; ‘public finance; governe 

ment functions; taxation. 
These are the standard Institute courses given 
chapters throughout the country and available corre- 
spondence students. Upon their completion the Standard 
Certificate issued. Many the larger chapters add 
special courses accounting, credits, investments, 
English, and public speaking. 


The American Institute Banking 

the world’s greatest trainer bank 

men and women. Are you actively 
supporting it? 


CHAPTERS PRINCIPAL CITIES 
COURSES MAIL 


National Office. 110 East Forty-Second Street, New York 


Space Donated to 
Nattonal Publictty Committee 


Puactical Courses 
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each new doctrine, each shallow as- 
sertion. 

There need renew the zest 
for labor, for thought, for knowl- 
edge, for spirituality, are ever 
realize the fruits better un- 
derstanding man’s relation 
man, industry, commerce, 
government, life. 

The laws which govern the 
field economies, the laws which 
work and live, are the laws which 
know right relationship between 
and labor, are re- 
tain such necessary adjuncts our 
economic life the Federal Reserve 
System and the gold standard, 
are reach high individual develop- 
ment and satisfaction, are 
wiping out the evils 
which threaten, are save 
the splendid virtues and institutions 
the system. 

Noble and complete manhood and 
womanhood are the highest creation 
this universe. The true American 
still that staunch character, re- 
sponding the duty, the 
voice fairnéss neighbor, 
loyalty country, faithfulness 
his God, courageous the main- 
tenance right sees the light, 
living for ideal this life 
the life come. this Ameri- 
ean who asking for help under- 
standing. 


The Duty the Banker 


The banker has that contact with 
life which enlightening the 
brings with that training and ex- 
perience which inbreeds knowledge 
life’s basic laws. Bankers 
not refuse share—for the sake 
America’s future, for her progress, 
for her liberties, for the sake her 
whose equal shall not 
have been Greece Rome. 


The banker the. economist 
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business. America’s 
economic. The banker worthy 
his profession, the institute gradu- 
ate worthy his diploma, find here 
new field activity through 
which support the purposes 
their profession, their professional 
advance that knowledge 
which will bring harmony where 
now strife, which will smooth the 
roads that better understanding 
between man and man, which will 
show the futility greed that 
expresses itself bloe class ac- 
tivity, which will prove ‘‘the unity 
social The unifying 
influences necessity will 
become continually growing factor 
the peace the world, both 
political and industrial, the eco- 
contribution each unit 
the needs all units and 
the inter-relations all men and 
all countries are better understood. 

the banker for definite well-ordered, 
intense research into the science 
money and banking and for the 
formulation and promulgation 
sound economic doctrine, sound eco- 
policies among her people. 

shall measure the differ- 
ence between the power those who 
‘do and teach’ and who are the 
greatest the kingdoms earth 
heaven—and the power 
those who undo and consume—whose 
power, the fullest, only the 
power the moth the 

three great Angels Con- 
duet, Toil and Thought (are) still 
us, and waiting the 
posts our doors, lead us, with 


their winged power, and guide 


with their unerring 
pose men ever arise who 
heard and believed this word, and 
last gathered and brought forth 
treasures their 


